FIRST DAY SECTION TWO

VIRGINIA BOARD OF BAR EXAMINERS
Norfolk, Virginia — February 27, 2007

You MUST write your answers to Questions 6 and 7 in BLUE Answer Booklet D
6. A local supermarket chain (Super Market) contracted with a Virginia broccoli
farmer (Farmer) for delivery of 5 trailer loads of fresh broccoli on or before August 30, 2006.

Farmer agreed to pay damages to Super Market in the amount of $5,000 per day if Farmer
negligently caused any delay in delivery.

The broccoli was delivered 4 days late, after having been first delivered to the wrong
warehouse. Super Market sued Farmer in the appropriate Circuit Court for the delay damages.

Farmer claimed the delay was caused by Super Market’s failure to notify Farmer that it had
moved the location of its produce warehouse last year.

At trial on September 1, 2006, the Circuit Court granted summary judgment in favor of
Farmer. Judgment for Farmer was based on Super Market’s failure to offer evidence that Farmer
was negligent in its late delivery of the broccoli.

On September 30, 2006, Super Market filed a motion for a new trial, which the trial judge
immediately denied.

On October 30, 2006, Super Market filed with the clerk of the trial court a notice of

appeal from'the trial court’s award of summary judgment and mailed a copy to Farmer’s
attorney. '

The Supreme Court of Virginia granted Super Market’s petition for appeal. Then, Super
Market posted an appeal bond with the Clerk of the Supreme Court in the amount of $250 rather
than the $500 required by Virginia Code Section 8.01-676.1.

The Clerk of the Supreme Court certified the granting of the petition for appeal on
January 4, 2007.

On February 1, 2007, counsel for Farmer, filed a motion in the Supreme Court to dismiss
the appeal on two grounds:

* First, that Super Market’s notice of appeal was improperly filed; and

Second, noting for the first time the insufficiency of the amount of the bond, that the
appeal bond was defective.

(a) Did the trial court rule correctly on Super Market’s motion for a new trial?
Explain fully.

(b) How should the Supreme Court rule on each of the grounds assigned in support
of Farmer’s motion to dismiss the appeal? Explain fully.

Reminder: You MUST answer Question #6 above in Blue Booklet D
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