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The Unbear able Rightness of Bush v. Gore

Nelson Lund'’

INTRODUCTION

Bush v. Gore! was a straightforward and legdly correct decision. If one were
familiar only with the commentary that ensued in the decison’s wake, this clam might
sound dmogt lunatic. This atide will explain why the Supreme Court acted properly,
indeed admirably, and why the ubiquitous criticiams that have beenleveled a the Justices
from both the left and the right are at best misguided.?

T Professor of Law, George Mason University School of Law. Thanks to Peter Berkowitz,
Douglas R. Cox, C.Boyden Gray, Mara S. Lund, John O. McGinnis, and Richard A.Posnerfor hel pful
comments, and to the Law & Economics Center at George Mason Law School for generous financial
support. | am especially grateful to Stephen G. Gilles for hisrelentlessly skeptical and constructive
criticisms of several preliminary drafts.

1 531 U.S. 98 (2000).

2 The Court’slegal analysis hardly hasafriend intheworld. Attacksfrom the left have been
particularly vituperative. See, e.g., Akhil Reed Amar, Should We Trust Judges?, L.A. Times, Dec. 17,
2000, at M1; Vincent Bugliosi, The Betrayal of America: How the Supreme Court Undermined the
Constitution and Chose our President (Nation Books, 2001); Bruce Ackerman, Anatomy of a
Constitutional Coup, London Rev. of Books, Feb. 8, 2001, at 3.; Jeffrey Rosen, The Supreme Court
Commits Suicide, The New Republic, Dec. 25, 2000, at 18; Alan M. Dershowitz, Supreme Injustice:
How the High Court Hijacked Election 2000 (Oxford U., 2001); Sanford Levinson, Return of Legal
Realism, The Nation, Jan. 8, 2001, at 8; Randall Kennedy, Contempt of Court, Amer. Prospect Jan. 15,
2001, at 15; Richard Briles Moriarty, Law Avoiding Reality. Journey Through the Void to the Real,
50 DePaul L. Rev. 1103, 1104 (2001); Jack M. Bakin & Sanford Levinson, Understanding the
Constitutional Revolution, 87 Va. L. Rev. 1045 (2001); Neal Kumar Katyal, Palitics over Principle,
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For amogt forty years, the Supreme Court hastreated the Suffing of balot boxes
asaparadigmatic violaionof the Equa Protection Clause. Much more subtle and indirect
forms of votedilutionhave aso been outlawed. Like some of those practices, the sHlective
and partia recount ordered by the Florida Supreme Court may have beenaninadvertent
form of vote dilution. But that recount had effectsthat were virtudly indistinguishable from
those in the paradigmatic case. There is no meaningful difference between adding illegd
votesto the count and selectively adding legd votes, whichiswhat the Floridacourt was
doing. The Supreme Court rightly concludedthat thevote dilutioninthis case violated well-
established equal protection principles.

Nor did the Supreme Court er in its response to this congtitutiona violation.

Wash. Post, Dec. 14, 2000, at A35; Michael J. Klarman, Bush v. Gore through the Lens of
Congtitutional History — Cal. L. Rev. — (2001); Peter M. Shane, Disappearing Democracy: How Bush
v. Gore Undermined the Federal Right to Vote for Presidential Electors, Florida St. L. Rev.
(forthcoming); Jack M. Balkin, Bush v. Gore and the Boundary Between Law and Politics, 110 Yale
L.J. 1407 (2001); David Abel, Bush v. Gore Case Compels Scholars to Alter Courses at US Law
Schools, Boston Globe, Feb. 3, 2001, at A1(quoting Margaret Jane Radin); Law Professors forthe Rule
of Law, 554 Law Professors Say: By Sopping the Vote Count in Florida, The U.S. Supreme Court
Used Its Power To Act as Political Partisans, Not Judges of a Court of Law (advertisement) N.Y.
Times, Jan. 13, 2001, at A7.

Conservatives have frequently defended the result and certain aspects of the decision, but
have generally been unwilling to endorse the legal reasoning offered by the Court as thebasisfor its
decision. See, eg., Robert H. Bork, Sanctimony Serving Politics: The Florida Fiasco, The New
Criterion, March, 2001, at 4; Charles Fried, ‘A Badly Flawed Election’: An Exchange, New Y ork
Review of Books, Feb. 22, 2001; Richard A. Epstein, Congtitutional Crash Landing: No One Said It
Would Be Pretty, National Review Online (Dec. 13, 2000); Michael W. McConnell, A Muddled Ruling,
Wall St. J., Dec. 14, 2000, at A26; Ronald A. Cass, The Rule of Law in America (forthcoming 2001);
Harvey Mansfield, What We'll Remember in 2050, Chronicles of Higher Education, Jan. 5, 200, at B16;
James W. Ceaser & Andrew E. Busch, The Perfect Tiee The True Sory of the 2000 Presidential
Election 209-10 (Rowman & Littlefield, 2001).

Very rare early defenders of the Court’s legal reasoning included Marci Hamilton, A Well-
Reasoned “Right to Vote” Ruling in the Eye of the Sorm, FindLaw, Dec. 14, 2000
[http://writ.news.findlaw.com/hamilton/20001214.html]; Nelson Lund, An Act of Courage, The Weekly
Standard, December 25, 2000, at 19; Alan J. Meese, The Majority Decision Vindicated the Rule of Law
and Upheld the U.S Constitution, Insight Magazine, Jan. 15, 2001, at 41.
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Although the Court acted withunprecedented dispatch after the Florida court’ s December
8, 2000 decison, it was highly improbable that a legally proper recount could be
conducted by the December 18 deadline set by federd law. And it was quite impossible
for sucharecount to meet the December 12 deadline that the Floridacourt itsdlf had found
in Florida law. Contrary to a widespread misconception, the U.S. Supreme properly
accepted the Florida court’ s interpretation of state law and provided that court with an
opportunity to reconsider its own interpretation of state law. When the clock ran out, it
was entirdly due to mistakes and delays attributable to the FHorida court.

* * *x % % * *x * * * *x * * *x %

The least known passages in Bush v. Gore are those in which the dissenters
explan why the mgority’s legd analys's was erroneous. These passages are not well
known because they do not exist. The best known passage, which comes from Jugtice
Stevens dissent, consgs of arhetorica flourish rather than analysis.

What mus undelie [George W. Bush's and the other
defendants'] entirefederal assault onthe Floridae ectionproceduresisan
unstated lack of confidence in the impartiaity and capacity of the Sate
judges who would make the criticd decisons if the vote count were to
proceed. Otherwise, ther postion is whally without merit. The
endorsement of that position by the mgjority of this Court can only lend
credence to the most cynical appraisal of the work of judges throughout
the land. It is confidence in the men and women who administer the
judicid system that is the true backbone of the rule of law. Time will one
day hedl the wound to that confidence that will be inflicted by today’s
decison. Onething, however, is certain. Although we may never know
withcomplete certainty the identity of the winner of thisyear's Presidentia
election, the identity of the loser is perfectly clear. It is the Nation's
confidence in the judge as an impartid guardian of the rule of law.3

3531 U.S. at 128-29.
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This passage became famous because it has been read to mean that Stevens was
impugning the integrity of the five Justices who joined the majority opinion.* But if Stevens
was dyly encouraging this interpretation, he was careful not to say or imply any suchthing.
Indeed, if wetake his tatement at face value, Stevens point isamost the opposite: cynica
gppraisas of thework of judges—any judges—are athreet to the rule of law.

Justice Stevens may have been correct that the real 1oser in the 2000 eectionwas
“the Nation’ s confidence inthe judge as animpartia guardianof the rule of law.” Partisans
on both sides accused judges of manipulating the law in order to assst the candidate they
favored, and aspersions were cast onthe integrity of some judges evenbeforethey ruled.®
For the vast mgority of observers who lacked the time or expertise to form an
independent judgment, it must have seemed unlikdy that all the judges involved had
behaved impartidly. And many Americans may well have quietly concluded that they're
al just abunch of politica hacksin robes.

That concluson would be a mistake, if for no other reason than the impossibility
of proving or disproving suchcharges.® Justice Stevens, however, offered a very different

4 The per curiam majority opinion was joined by Chief Justice Rehnquist and Justices
O’ Connor, Scalia, Kennedy, and Thomas. For a penetrating study of the history of per curiam
opinions, which explains why the device was properly used in this caseand why Justices Souter and
Breyer should not have styled their disagreement as a dissent, see Arthur J. Jacobson, The
Ghostwriters, in Arthur Jacobson & Michel Rosenfeld, eds., The Longest Night: Polemics and
Perspectives on Election 2000 (University of California Press, forthcoming)

5 The nastiest examples of thisinvolved Judge Nikki Clark, who was assigned to hear one
of the innumerable lawsuits that were filed during the fight over Florida's electoral votes. Frequently,
and sometimes not too subtly, it was insinuated that the assignment of Clark was good for Gore and
bad for Bush because of her race. See, e.g.,, Margery Eagan, ELECTION 2000; Florida Judge Adds
Color to Election Fiasco, Boston Herald, Dec. 7, 2000 (“*A three-fer,” as somebody put it yesterday,
‘aGOPnightmare.” A woman, black and left-leaning—possibly a borderline socialist, surely no friend
to the Nasdag.”); Jonathan Tilove, Judge Hearing Ballot Case Caught in Quandary: No Matter How
She Rules, Critics Will Cite Her Race, Times-Picayune, Dec. 7, 2000.

5 The most elaborate of the many indictments for corruption that have issued from various

pundits is Alan M. Dershowitz, Supreme Injustice: How the High Court Hijacked Election 2000
(Oxford U., 2001). Much of the book consists of speculation about the motives of those in the Bush
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reasonfor worrying about the reputations of the Floridajudges: “ Itis confidenceinthe men
and womenwho adminigter the judicia systemthat isthe true backbone of the rule of law.”
A thoughtful citizen unschooled in legd folkways might regard this as a very odd notion.
This citizen might suppose that the true backbone of the rule of law isactual adherence

v. Goremajority and about the outcome of a hypothetical case in which the roles of Bush and Gore
were reversed. Whatever slight value such speculation might have as evidence, one could produce
at least as much of the same kind of evidence to frame an indictment of the Bush v. Goredissenters
and the four judges who joined the Florida Supreme Court’s majority opinion, as Dershowitz himsel f
occasionally seemsto recognize. See, eg., id. at 119-20, 171-72, 183. And, after al that is done, what
isto be done with the three Democrats who dissented on the Florida court, in part for reasons very
similar to those adopted by the Bush v. Gore majority? See Gore v. Harris, 772 So.2d 1243, 1273
(Harding, J., dissenting); id. at 1267 (Wells, C.J., dissenting).

Apart from unverifiable psychologizing, the core of Dershowitz’s argument is that the Bush
v. Gore magjority “were willing not just to ignore their own long-held judicial philosophies but to
contradict them in order to elect the presidential candidate they preferred.” Id. at 93 (emphasis in
original). His offer of proof, however, isfatally flawed in at least three major respects:

C He misstates the holding in Bush v. Gore, which rather seriously undermines his effort to
compare this case with previous decisions. Compareid. at 56 with 531 U.S. at 105-10.

C Hepersistently claims that the equal protection holdingis inconsistent with prior precedents
and with interpretationsof the Equal Protection Clauseadvanced by various members of the
majority. But none of thequotationshe pulls fromprior cases actually contradicts anything
in the Bush v. Goremajority opinion.

C He falsely clams that the majority announced that “it decided this case not on general
principles applicable to all cases, but on a principle that has never before been recognized
by any court and that will never again be recognized by this court.” Dershowitz, Supreme
Injustice at 81. For a discussion of the actual scope of the holding in Bush v. Gore, seeinfra
notes — - — and accompanying text.

Unlike Professor Dershowitz, the Bush v. Goredissenters did not pretend that the majority opinion
contradicted the“long-held judicial philosophies” of those who joined it. And for good reason. Such
achargecan be supported only through the useof debaters’ tricks,irresponsible innuendo, and wilful
misinterpretation. This book does contain agreat deal of evidenceto support acharge of “ dishonesty,
of trying to hide [one’s] bias behind plausible legal arguments that [one] never would have put
forward had the shoe been on the other foot.” Dershowitz, Supreme Injustice at 110. But it is the
prosecutor, not the defendants, who stands convicted by that evidence.

5
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to the law by the menand womenwho adminigter the judicid syslem. And the citizenmight
then suppose that refusas by judges to adhere to the lawv should be exposed and
corrected. In fact, that' s dl that Bush's lawyers asked for, and it's dl that the Supreme
Court gave them.”

Odd as Stevens gatement might seem to an ordinary citizen, it is quite congstent
with atheory deeply imbedded among sophisticated legd dlites, but seldom advocated in
popular discourse? That theory essentidly holds that the law iswhat the judges say it s,
so that anauraof impartidityaround judgeswould serve manly to hep themimpose better
laws on the nation than the people are willing to enact through their legidatures® This
theory was rgjected by the Bush v. Gore mgority, which took an approach much more
closdly digned withthe ordinary citizen' sview. That rgjection provides the most important
reason for defending the Court’ s decison, and this article will take up that defense,

A thoughtful atizen’s titude is a useful tool when thinking about this case, but it
won't be enough. Judges are expected to gpply the law set out in the Congtitution and
statutes. For two mainreasons, however, that law often cannot be applied with the same
certainty offered, say, by the laws of agebra. First, many provisons of the law are
ambiguous, which means that judgment has to be used in choosing among a range of
possible interpretations. Second, our legd system has adopted a practice in which courts

7 At oral argument in Bush v. Palm Beach County Canvassing Board, 531 U.S. 70 (2000)
(“BushI”), Bush’s lawyer specifically said that he was not imputing any lack of integrity or dishonesty
to the Florida Supreme Court. Transcript of oral argument in Bush v. Palm Beach Cty. Canvassing Bd.,
No. 00-836, at 18 (Dec. 1, 2000) [available at http://election2000.stanford.edu/].

8 Seg eg., John O. McGinnis, Impeachable Defenses, 95 Pol'y Rev. 27 (1999) (showing that
sophisticated theories of legal interpretation were abandoned in favor of “naive” notions of original
meaning by academics intent on persuading the public that Bill Clinton had not committed
impeachabl e offenses).

9 For asmall sampl e of the more sophisticated variations on thistheme, see Alexander Bickel,
The Least Dangerous Branch (1962); Paul Brest, The Misconceived Quest for the Original
Understanding, 60 B.U. L. Rev. 204 (1980); Mark Tushnet, The Dilemmas of Liberal
Congtitutionalism, 42 Ohio St. L.J. 411 (1981); Duncan Kennedy, Legal Education as Training for
Hierarchy, in David Kairys, ed., The Politics of Law: A Progressive Critique 40 (1982).
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ordinarily adhere to their past decisons even when they have reason to believe that the
prior decision was wrong.'® This rue of stare decisis, however, is not completely
inflexible, and courts must therefore also exercise judgment in applying it.

Although this means that colorable arguments can often be made on both sides of
the legd questions with which courts are confronted, it does not mean that the digtinction
between legdly right and legdly wrong answers isachimera Nor does it meen, as the
fashionable academic theories would have it, that judicia decisions should be judged on
the basis of their politica effectsrather thanther fiddity to the law. If there are some close
legd questions, as there are, there are aso such things as stronger and wesker legdl
arguments. And if there are some legd questions with no indubitably clear answers, as
there are, there are dso some questions that do have right and wrong legal answers.

Smply stated, my claim is that Bush v. Gore should be evauated as a legal
decison, and that it stands up very well when judged by appropriate legal standards.
Conversdly, whatever motivated the FHorida judges who were reversed, ther ruling was
indefengble as a legd decison. The criticisms that can most plausibly be leveled againgt
the Supreme Court mgjority are essentialy political criticdsms of akind that might more
fittingly be directed againg a Senate Mg ority Leader or an Ambassador to China. Justice
Stevens rhetoricd flight, in which the rule of law becomes conflated with confidenceinits
supposed guardians, isone example. | say that the Florida Supreme Court grosdy violated
the law and that the U.S. Supreme Court properly actedto stop the travesty. That decision
was the legdly correct decison, and political criticisms of the Court are based on the
corrosively sophisticated assumptionthat the Justicescannot be anything except poaliticians
in robes.

|. OVERVIEW OF THE FACTUAL SETTING

Anextraordinary confluence of eventspresented the Americanjudicid systemwith

9] |eave asidetheinteresting question whether this hoary and al most unquestioned practice
is consistent with the Constitution.
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agenuindy difficult chalenge in the aftermath of the voting that took place on November
7, 2000.

Fird, the decisive dection in Florida was s0 excruciatingly close that certainty
about the outcome could not have been achieved under the best of conditions.™ Inthefind
officid counts of Florida's balots, the difference between Bush and Gore was only 537
votesout of some 6,000,000, which isless than one one-hundredth of one per cent. Even
if there were some unerring and unambiguoudy correct way to tabulate the balots, which
there probably is not,*? certainty would till have eluded us because we would not know
how many balots were cast by indligible or nonexistent voters. Inanédectionthat wasthis
close, with such alarge number of bdlots cast, only God can know who “redly” won.*3

Asapracticad and legd matter, this would not have mattered very much if there

1 One mustnotein passing that Florida s election was decisive, notwithstanding the claim
by some law professors,including Bruce Ackerman, Ronald Dworkin, and Cass Sunstein, that “there
isgood reasonto believe that Vice President Gore has been el ected President by aclear constitutional
majority of the popular vote and the Electoral College.” New York Times Advertisement, Friday,
November 10, 2000. Gore came out ahead by about one-half of one percent inthe official totals of the
popular vote. Whatever the accuracy of these totals may be (and we have no way of knowing the
number or distribution of ballots cast by ineligible or nonexistent persons), they have no legal
significancebecause there is simply no such thing as a “ constitutional majority of the popular vote.”

2 g eg., Lawrence M. Krauss, Analyze This: A Physicist on Applied Politics, N.Y. Times,

Nov. 21, 2000, at F4 (estimating that if 6 million votes were repeatedly recounted using the same
method, the variation in results would be as large as 2,000 votes approximately 68% of the time).

13 For adetailed exploration of the “ statistical tie” in Florida, see Richard A. Posner, Breaking
the Deadlock: The 2000 Election, the Congtitution, and the Courts (Princeton U., 2001). A
subsequent effort to reexamine all of thedisqualified ballots failed to diminish the uncertainty about
the “real winner” of the election. See, e.g., Ford Fessenden & John M. Broder, Sudy of Disputed
Florida Ballots Finds Justices Did Not Cast the Deciding Vote, N.Y. Times, Nov. 12, 2001 (“The race
was so close that it is possible to get different results simply by applying different hypothetical vote-
counting methods to the thousands of uncounted ballots.”); Dan Keating & Dan Balz, Florida
Recounts Would Have Favored Bush, Wash. Post, Nov. 12, 2001, at A1 (“[T]here are too many
variables in any effort to reexamine the ballots—from varying standards in judging ballots in the
counties to problems in getting an exact replication of the overvote and undervote ballots—to be able
to say with absolute certainty what might have happened in Florida.”).

8
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had been some clear and agreed-upon rules for determining which balots to count for
which candidates, and how to tabulate the results. But there were not. First, the Forida
statutes governing election disputes had apparently been drafted with local rather than
gatewide dections primarily in mind, and without considering the unique time congraints
that federal law impaoses on the resolution of disputes about the electoral college. This
shouldn’t be too surprising. Statewide eections in a jurisdiction as populous as FHorida
have rardly, if ever, been close enough to have their outcome turn on an interpretation of
the rules for counting balots. And who would have thought that this unlikely contingency
would ever be compounded into freakishness by coming to pass in a state whose el ectora
votes were going to make the difference in a presidentid dection? When the freek event
did occur, it turned out that the statutes drafted with local dections in mind did not fit a
Statewide eection dispute very easily.

On top of everything dse, federal law had its own share of problems and
uncertainties. In the wake of the notorious Hayes-Tilden contest in 1876, Congress had
enacted a number of provisions aimed at avoiding another suchdisorderly mess.*® But the
meaningof these provisions, and ther reationship withevenolder statutes, wasnot entirdy
clear.!® On the books for more than a century, they had never been tested in practice or
in the courts. Meanwhile, the twentieth century had witnessed the independent
development of acomplex and evolving body of constitutional eectionlaw inthe federa
courts.

Thus, when George Bush and Al Gore entered what looked at times like mortdl
legd combat, there were lots of weapons scattered around the arena. Because Bush had

14 Oneimportant statute, Fla. Stat. § 102.168, had been substantially amended in 1999, so it
had not been applied evento the local elections for which it seems to have been primarily designed.
Thus, the state judiciary was short on experience and precedents to guide its resolution of the
disputes that arose in 2000.

15 Electoral Count Act, 24 Stat. 373 (1887) (codified as amended at 3 U.S.C. §§ 5-18).
16 For athoughtful analysis of theinfirmitiesin these provisions, see Michael J. Glennon,

Nine Ways to Avoid a Train Wreck: How Title 3 Should be Changed, — Cardozo Law Review —
(forthcoming 2001).
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morevotestdliedinthe initid count, and inthe automatic recount that Floridalaw provided
for close eections, Gore could only win by attacking the officid vote counts. Corrdlaively,
Budh's sdf-interest dictated that he defend those same counts. Whether from pure sdf-
interest or not, both candidates killfully and reentlesdy deployed dl their legal weapons
in afight for victory.*

Without blaming either candidate for his litigationstrategy, *® one cannotethat this
created anunusua problem for the courts. A great many novel legal issues were raisedin
alarge number of lawsuitsfiled by the candidatesand their supporters. Furthermore, unlike
mogt other dection disputes, those involving the electora college must be resolved very
quickly. Bush v. Goreitsdf was probably decided faster than any comparably important
decision in history,*® and it came at the end of a series of judgments that had themsdlves
been made inunusud haste. What is perhaps most remarkable about the Supreme Court’s
opinion is how easily defensbleit is.

1. OVERVIEW OF THE LEGAL SETTING
A ful andysis, or even an adegquate summary, of the legd disputes that set the
gtage for the decisioninBush v. Goreis beyond the scope of this article. | therefore offer
only the barest essentias here.

The Condtitutionrequires each state to appoint, “insuchManner asthe Legidature
thereof may direct,” a number of presdentid eectors equa to the Sze of the state’'s

17 For an analysis of the performance of both legal teams, which avoids the cheap Monday
morning quarter backing to which Gore'slawyersin particular have been unfairly subjected by some
pundits, see Richard A. Posner, Breaking the Deadlock: The 2000 Election, the Constitution, and
the Courts 190-98 (Princeton U., 2001).

8 One could, and perhaps should, ask whether individualswho were entirely devoted to the
good of the country would have behaved differently than Gore and Bush did. | leave that interesting

question aside in this paper.

1° Only four days el apsed between the Florida Supreme Court’ sdeci sion on December 8, 2000
and the U.S. Supreme Court’sreversal of that decision on December 12.

10
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congressiond delegation.?® The Congtitution also requires these electors to meet in their
dates to cast their balots, and then to send a certified list of the votes to the president of
the Senate (who in this casewas Al Gore).?! He is required to open them in the presence
of the Senate and House of Representatives, where they are then counted.?2 An absolute
mgjority of the “Electors appointed” is needed to win the election.® Absent such a
mgjority, the House of Representatives chooses the president under arule thet giveseach
state’ sdelegationone vote.?* If no president is chosen by January 20, anacting president
takes office “ until a President shdl have qudified."

Congress has attempted to fill in some of the details thet are left unspecified by the
Condtitution. Two of those statutes are epecidly relevant. First, federa law required that
presidential electors meet and give their votes on December 18, 2000.2° Second, federal
law provided that if a state had enacted laws for resolving disputes before November 7,
2000, and used those laws to resolve dection disputes by December 12, 2000, such
resolution would be treated as conclusive when the votes were counted in Congress.”*

2 yU.S.Const. art. I, 81cl. 2.
2 |d. amend. XI1.

2 d.

% |d. amend. XX, § 3.

% 3U.S.C. §7: “The electors of President and Vice President of each State shall meet and
give their votes on the first Monday after the second Wednesday in December next following their
appointment at such place in each State as the legislature of such State shall direct.”

2 3U.S.C. §5: “If any State shall have provided, by laws enacted prior to the day fixed for
the appointment of the el ectors, for its final determination of any controversy or contest concerning
the appointment of all or any of the electors of such State, by judicial or other methods or procedures,
and such determination shall have been made at | east six daysbefore thetime fixed forthe meeting of
the electors, such determination made pursuant to such law so existing on said day,and made at | east

11
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Floridadectionlaw is muchmore complexand detail ed. The procedurefor deding
with disputes has four main ements. Firgt, an automatic statewide recount is conducted
in close dections?® Second, a “protest” period occurs, during which certain kinds of
chdlenges can be brought before county canvassing boards (which comprise two loca
elected officids and one loca judge).?® Third, state officids acoept eection results from
these county officias and “certify” awinner.2° Fourth, that certification canbe challenged
in court through an election “ contest.”*

A. ThelLitigation Begins

Bush won theinitia count by 1,784 votes, and he was dill ahead by 327 votes
after the automatic statewide machine recount.>* Gore then filed “protests™** demanding
ahand recount of the ballots in four heavily Democratic counties, only three of whichare
relevant to the following discussion: Broward, PAm Beach, and Miami-Dade.** Gore

six days prior to said time of meeting of the electors, shall be conclusive, and shall govern in the
counting of the electoral votes as provided in the Constitution, and as hereinafter regul ated, so faras
the ascertainment of the electors appointed by such State is concerned.”

% Fla. Stat. § 102.141(4). Such a recount need not be conducted if the losing candidate
concedes the election. Id.

% Fla Stat. §§ 102.141, 102.166.
% Fla Stat. § 102.111.
Sl Fla Stat. § 102.168.

%2 These figures were tentative because the absentee ballots had not all been counted yet.
In retrospect, we know that the remaining absentee ballots were going to widen Bush’s lead.

% Goreacted through the Democratic Party, as he was permitted to do under Floridalaw. For
simplicity of exposition, my discussion will refer to Gore as the initiator of the “protests.”

3 One of the four counties (Volusia) apparently had real tabulation problems, caused by
malfunctioning machines and the like, which almost everyone agreed is a legitimate reason for

12
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apparently chose these counties for one or both of two reasons.® Firdt, to the extent that
errors by the counting machineswere randomly distributed, Gore could expect to be anet
gainer in these most heavily Democratic jurisdictions:* Second, the hand recountswould
be supervised by loca e ected officias, and the chancesthat such officids would be biased
inGore' sfavor (or at least not biased in Bush' sfavor) would be highest inthe most heavily
Democratic counties®

Gore s drategy was consstent with the letter of Horidalaw, at least in the sense
that it permitted Gore to request recounts in selected counties, but it raised serious
condtitutiona questions that had lurked unnoticed so long as the law had been applied only
to local dections. If the law actually allowed one candidate to obtain a geographically
biased recount in a statewide dection, the Florida statute may have uncongtitutionaly
(abet inadvertently) run afoul of established principles requiring the fair and equal
trestment of amilarly situated voters. Accordingly, Bush promptly filed alawsuit in federa
court, in which he sought to stop the recounts that Gore had demanded.

The courts never addressed the merits of Bush's arguments, condluding instead

performing a manual recount. See Siegel v. LePore, 234 F.3d 1163, 1194 n.2 (11th Cir. 2000) (Carnes, J.,
dissenting).

% The notion that these counties were chosen becausethey were the ones in which voters
were most likely to have cast a vote that was missed by the machinesis untenable. Gore never made
such a claim in court, and there were at |east seven counties using punch cards that had a higher
percentage of “no vote” ballots than Palm Beach, none of which was selected for a manual recount.
Seeid. at 1203.

% The counties chosen by Gore were the three most populous in Florida, and they were
counties where Gore won by the widest margins. (Jefferson County gave Gore aslightly higher margin
of victory than Miami-Dade, but Jeffersonis a small county in which very few ballots were cast, thus
making it a poor prospect for Gore’ s recount strategy.) Seeid. at 1213-14 (Chart A).

7 Two of thethree members of each canvassing board are elected inlocal, partisan elections.
See Fla. Stat. 88 102.141; 124.01(2); Fla. Const. art. 8, § 1(d).
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that the relief he sought was premature.® What proved to be the decisive litigationresulted
ingtead from lawsuits brought by Gore in an attempt to overcome a series of obstaclesin
date law that threatened to frustrate his chosen Strategy.

Thefirg obstacle was a statutory provisionrequiring that the loca offidds provide
afind tdly to the Secretary of State within seven days after the election, whereupon the
Statewide result would be “certified.” None of the three counties had finished their hand
recountsby that deadline, and Secretary of State Katherine Harris concluded that they had
not offered legdly sufficient reasons for any further delay.® In response to alawsiit filed
by Gore and others, aFloridacourt rejected Gore' sdaimthat Harris had behaved illegdly
by refusing to accept tardy recounts. Gore then appealed to the Forida Supreme Court,
whichtook thefirgt of many highly questionable actions. Without even being asked to do
so by any litigant, the court issued an unexplained order forbidding state officials from
“certifying” the results of the eection.*

Thisorder, to whichGoreraised no objection, had the practical effect of atificidly
extending the “protest” phase (where preliminary decisons are made by loca eected
officids), and therefore necessarily shortening the “contest” phase of the legal process

% See Touchstonv. McDermott, 234 F.3d 1133 (11th Cir. 2000) (upholding thedistrict court’s
denial of a preliminary injunction requested by Bush), cert. denied, 121 S. Ct. 749 (2001). See also Bush
v.PalmBeach Cty. Canvassing Bd., 531 U.S. 70 (2000) (declining to grant certiorari on equal protection
and due process claims). Assuming that Florida law allowed Gore to obtain a geographically biased
recount premised on voter error, ratherthan machineerror,thearguments in Bush’s favor on the merits
were very strong. See, eg., Segel v. LePore 234 F.3d at 1194-1213 (Carnes, J., dissenting).

% The Secretary of Stateis an elected official, and Harris is a Republican who was active in
Bush’s presidential campaign.

4 Theorder, whichis available at http://election2000.stanford.edu/stay.pdf, read as follows:

In orderto maintain the status quo, the Court, on its own motion, enjoins
the Respondent, Secretary of State and Respondent, the Elections Canvassing
Commission from certifying the results of the November 7, 2000, presidential
election, until further order of this Court. It is NOT the intent of this order to stop
the counting and conveyingto the Secretary of Statetheresults of absentee ballots
or any other ballots.
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(wherefind decisons are made by courts). Aswe shdl see, the shortening of the “ contest”
period had fateful consequences.

B. Bush v. Palm Beach County Canvassing Board (“Bush ")

This unprompted decision by the Florida Supreme Court was thefirgt in a series
that culminated in the U.S. Supreme Court's decision that the Florida recount was being
conducted in anuncondtitutional manner. The next step was the Florida Supreme Court’s
decison, four days later, to reversethe trid court, thereby overturning two decisons made
by the Secretary of State, who had concluded 1) that manud recounts were legdly
avalable only to correct errors made by the voting or counting machines, not errors by
voters; and 2) that conducting recounts based onvoters: errors did not judtify relaxing the
gtatutory deedline for the counties to report their eection returns.

The Forida court sought to judify its decision by resolving what it identified as
three troublesome or ambiguous features of the state eection atute. Fird, the statute
dlowed ful manud recounts only to correct an “error in the vote tabulation,” without
specifying whether thiswould indludeafailure by the voter to mark or punch abdlot inthe
manner required to render the balot machine-readable. Second, one statutory provision
sad that the Secretary of State “ shdl” ignorelate returns fromthe counties, while another
provisonsad that she “may” ignorelatereturns. Third, one statute alowed acandidateto
reguest arecount at any timebefore the county returns are certified, while another required
the county officiasto certify the returns within seven days, thus, cases might arise where
acandidate requested arecount just before the seventh day, leaving no time to conduct the
recount.

The Horida court believed that it should resolve theseissues so asto facilitate the
right of the voters to express thar will, without abiding by “[tlechnica statutory
requirements.”** The court rejected Secretary of State Harris' argument that an “error in
vote tabulation” could only refer to mafunctioning machines, concluding insteed that the
statutory language a so referred to cases in which a balot was punched or marked insuch

41 Palm Beach Cty. Canvassing Bd. v. Harris, 772 So.2d 1220, 1237 (2000).
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away that a human, but not a machine, could detect an intent to vote for a particular
candidate.

For two reasons, this was the court’ smost important decision. Firg, the disputes
about the deadline only became relevant onthe assumptionthat there was alegd basisfor
the recountsin the first place. Second, and most important, it wasthisinterpretation of the
datutes that made Gore's cherry-picking dtrategy feesble, thus rasng serious
condtitutional questions about those statutes.

The decision was aso more far-fetched than it may at first appear. According to
the court’ s interpretation, machine tabulations will always be erroneous if any voter faled
to follow the instructions for marking the ballot, which aways happens.*> Why then would
the statutes provide for an automatic machine recount in close dections? Such a
procedure would amost aways be pointless because a hand recount to correct these
inherently erroneous meachine recountswould aways be judtified. It should therefore come
as no surprise that recounts had never before been conducted to correct voters’ errors.®

“2 1t could hardly be contended that the voters’ “intent” should alwaysbe honored because
a failure to follow the instructions for voting is excusable. On that reasoning, one might almost as
easily say that an “error in vote tabulation” occurs when there is evidence that a voter intended to
vote for a particular candidate, but didn't show up at the pollsto cast aballot. Thisis more than a
hypothetical possibility. One of the least known stories about the 2000 election involves the role of
thetelevision networks in suppressing voter turnout in the heavily Republican panhandle of Florida.
Secretary of State Harris specifically asked the networks to refrain from predicting the outcome of
Florida's election until the polls had closed in thewestern part of the state, whichisin the central time
zone. Despite this request, or perhaps because of it, all five national networks “called” Florida for
Gore before the polls closed in the panhandle. Worse, all of these networks falsely and repeatedly
announced that the polls had closed in Florida beginning an hour before they had actually closed in
the western counties. Asides: Driving Voters Away, Wall Street Journal, May 7, 2001, at A22.
Subsequent analysis has indicated that these actions by the networks cost Bush many thousands of
votes. See, eg., Bill Sammon, Networks Early Call Kept Many from Polls: Florida Section Affected
by TV, Wash. Times, May 7, 2001, at A1. Those who were tricked by the television networks into
staying home had at |east as good an excuse for their failure to castavalid ballot as those who failed
to follow the instructions at the polling places.

4 At oral argument before the U.S. Supreme Court in Bush I, the lawyer for Florida's
Attorney General (who was aligned with Gore) conceded that he was unaware of any previouselection
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The court’s concdlusons with respect to the other two issues were smilarly
implausible. The Floridacourt resol ved the apparent conflict betweenthe “ shdl ignore” and
“may ignore’ provisons by inventing a new meaning inconsstent with themboth, namely
that the Secretary may not ignorelatereturns. The court thenwent onto give the counties
an entirdy new deadline of nineteen days after the ection. This deadline had no basis
anywhere in the statutes, and it was adopted without any explanation except a vague
dlusion to “the equitable powers of this Court.”** The judtification given for these

“in which recounts were conducted, manual recounts, because of an allegation that some voters did
not punch the cards the way they should have through their fault.”

The Florida court attempted to support its counterintuitive conclusion by citing a statutory
provisionthat said: “No vote shall be declared invalid orvoid if there is aclearindication of theintent
of the voter as determined by the canvassing board.” See 772 So.2d at 1229 (citing Fla. Stat. §
101.5614(5)). But that provision applies only to cases where the ballot itsdlf is damaged or defective,
which simply reinforces the conclusion that the Floridalaws did not contemplate manual recounts
designed to correct errors by voters. The court also pointed to the next subsection, Fla. Stat. §
101.5614(6), which provides: “If an elector marks more names than there are persons to be elected to
an officeorif it isimpossible to determinethe elector’ s choice,the elector’ s ballot shall not be counted
forthat office, but the ballot shall not be invalidated as to those names which are properly marked.”).
772S0.2d at 1229. This rule does not support the court becauseit saysonly that 1) improperly marked
“overvote” ballots shall not be counted; 2) ballots shall not be counted when the elector’s choiceis
(for whatever reason) impossible to determine; and 3) a ballot properly marked for one candidate shall
not be invalidated asto that candidate because of improper marks elsewhere on the ballot. This three-
part rule covers a number of situations, but it does not purport to cover all situations. And it
emphatically does not say or imply that ballots mustalwaysbe counted when areviewer believes he
can discern the intent of the voter.

4 772 So0.2d at 1240. In a later opinion, which was issued after the U.S. Supreme Court
reviewed the case, the Floridacourt contended that the recounts had been “ thwarted” by an advisory
opinion fromthe FloridaDivision of Electionsthat interpreted the law differently than the Floridacourt
interpreted it. The court then explained that it had tried to create as much time for the recounts as
would have existed had the counties not complied with this advisory opinion. Palm Beach County
Canvassing Board v. Harris, 772 So.2d 1273, 1290 (2000). This is nonsense. The advisory opinion from
the Division of Electionsdid not prevent the county canvassing boards fromcontinuing therecounts.
Indeed, Florida' s Attorney General had immediately responded to the Division by issuing his own
advisory opinion,whichdirectly repudiated the conclusionsreached by the Division of Elections. See
Fla. Att. Gen.Advisory Opinion No.AGO 2000-65 (Nov. 14, 2000). Furthermore,thoseboards were well
aware that the Division of Elections might be overruled by the courts, for a lawsuit challenging the
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conclusons was that “the will of the electors supersedes any technical statutory
requirements.”*

Bushsought review inthe U.S. Supreme Court, arguing that the Floridacourt had
amply disregarded the statutes, thus vidlating the Congtitution’ scommand inArtide 11 that
electorsbe chosen “in suchManner asthe Legidature[of the State] may direct.” What the
Floridacourt had done, Bushargued, was not to interpret the statutes but to rewrite them,
in contravention of the U.S. Congtitution.*®

Bush's argument presented the U.S. Supreme Court with a genuindy difficuit
question. The Condtitution plainly says that the directions of the state legidature must be
followed, and the Horidacourt was pretty plainly not following the legidature sdirections.
On the other hand, the decisons of state supreme courts are amost aways treated as
authoritetive interpretations of state law, no matter how implausible they may seem. It
would thus not have been atogether unthinkable to assume that the Floridalegidaturehad
implicitly “directed” that €ectors be chosen in accordance withHoridalaw asinterpreted
by the Horida courts.

A unanimous Supreme Court avoided this difficult Article [l question, and rightly
s0. In resolving what it saw as the troublesome features of the statutory scheme, the
Florida court had appeared to rely inpart onthe notionthat statutes should be interpreted
so asto render themcongistent withitsown prior interpretation of the Florida Conditution,
according to which*[u]nreasonable or unnecessary restraints on the elective process are

opinion of the Division of Elections had been filed the very day that opinion was issued. See 772
So.2d at 1226. The Division’s advisory opinion “thwarted” nothing.

4 772 So.2d at 1239 (relying on languagein Stateexrel. Chappell v. Martinez, 536 So.2d 1007,
1008-1009 (Fla.1988)).

% Throughout the article, | will focus onthearguments and parties that in retrospect turned

out to be most significant. Here, forexample, Secretary of State Harris presented somewhat different
arguments from Bush’s, and Bush himself presented some arguments that | have not summarized.
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prohibited.”*’ Thiswould have seemed anorma approachto resolving astate law question
because a state Condtitution has grester authority than state statutes.®® In this case,
however, that seemingly norma approach may have been misplaced. McPherson v.
Blacker, an 1892 Supreme Court case apparently overlooked by the Florida Supreme
Court, had suggested (without deciding) that state congtitutions are not authorized to
congtrain state legidatures in the specia context of choosing presidential eectors®®

Thus, the Supreme Court was confronted with a double uncertainty. Firg, it had
previoudy said, but had not actualy decided, that a very unusua relationship exists
between dstate conditutions and state statutes in the context of sdecting presidentid
electors. Second, the Florida Supreme Court had not madeit clear that its construction of
the State statuteswas crucially dependent onthe Florida congtitution. If the Florida court

47 See Palm Beach Cty. Canvassing Bd. v. Harris, 772 So.2d 1220, 1236-37 (Fla. 2000) (quoting
Treiman v. Malmquist, 342 So.2d 972, 975 (Fla. 1977), which was in turn construing the Florida
Constitution’ s statement that “[a]ll political power isinherent in the people”).

% The United States Supreme Court frequently follows the closely analogous practice of
resolving statutory ambiguities in amannerthat avoids raising serious constitutional questions. See,
e.g., Cheek v. United States, 498 U.S. 192, 203 (1991); Edward J. DeBartolo Corp. v. Florida Gulf Coast
Bldg.& Constr. Trades Council, 485U.S. 568, 575 (1988); Hooper v. California, 155U.S. 648, 657 (1895).

49 146 U.S. 1, 25 (1892):

The clause under consideration [i.e. U.S. Const. art. 11, 8l cl. 2] does not read that
the people orthecitizensshall appoint, but that ‘ each state shall;’ and if the words,
‘in such manner as the legislature thereof may direct,” had been omitted, it would
seem that the legislative power of appointment could not have been successfully
questioned in the absence of any provision in the state constitutioninthat regard.
Hence the insertion of those words, while operating as alimitation upon the state
in respect of any attempt to circumscribe the legislative power, cannot be held to
operate as alimitation on that power itself.

In addition,the Court quoted with apparent approval the following statement froma Senate committee
report: “This power[to appoint presidential electors] is conferred upon the legislatures of the states
by the constitution of the United States, and cannot be taken from them or modified by their state
constitutionsany more than can their power to elect senators of the United States.” 1d. at 35(quoting
Senate Rep. No. 395, 1st Sess. 43d Cong. (1874)).
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were given a chance to construe the dtate statutes without reference to the State
condtitution, then the U.S. Supreme Court might not have to decide whether to adopt the
suggestionmadeinMcPher son. Accordingly, the Supreme Court vacated the decisionand
remanded the case so that the Florida court could clarify or reconsider its ruling.®

In the course of its opinion, the Supreme Court aso cautioned the FHorida court
to give attention to afedera statute that it had previoudy ignored. That statute, 3 U.S.C.
85, provided thet if a state resolved any eection disputes by December 12, 2000, usng
laws in place before November 7, 2000, such resolution would be treated as conclusive
when the votes were counted in Congress. The Supreme Court noted that “a legidative
wishto take advantage of the ‘ safe harbor’ [offered by thisfedera statute] would counsel
againg any congruction of the [Florida] Election Code that Congress might deem to be
achangein thelaw.™!

This was an arresting statement. It certainly seems reasonable to suppose that
Florida s legidature would want to take advantage of this safe harbor. And it might make
senseto resolve statutory ambiguities so asto bring the state within the safe harbor, though
there is no evidence that anyone in the Horida legidature had ever heard of 3U.S.C. 85
before the 2000 dection. But what did any of this have to do with the case before the
Court? Thefact isthat it had no rdlevance a dl unless the U.S. Congtitutionrequired the
Florida court to give effect to such a “legidaive wish.” As we' ve seen, however, the
Supreme Court had never decided that the Condtitutiondoes impose this requirement, and

% Bush v. Palm Beach County Canvassing Board, 531 U.S. 70 (2000). By vacating the
decision below, the Court implicitly concluded that the case was justiciable, notwithstanding the
“political question” doctrine. This conclusion was compelled by McPherson, which had expressly and
emphatically held that questions arising under Art. Il, § 1, cl. 2 are justiciable. With respect to the
justiciability issue, the only difference between the two cases is that McPherson involved review of
a state statute, whereas Bush | involved review of a state court judgment. The Supreme Court has
never suggested that this difference has any bearing on justiciability. McPherson’ s interpretation of
the Constitution may well be questionable, but that does not necessarily imply that it is so clearly
wrong as to be a plausible candidate for overruling under the Court’s usual application of stare
decisis.

51 1d. at 78.
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the Court had taken pains to avoid deciding the question in this case.

Thus, the message that the unanimous Court was sending to the Florida judges
should have been quite clear: We are not anxious to decide difficult questions of federa
conditutiona law without giving you an opportunity to address those questionsfirst. But
you had better take federd law much more serioudy than you did in your first opinion.

C. TheFlorida Court Careens out of Control

Clear asit was, the Supreme Court’s message either did not reach amgority of
the Floridajudges, or they decided they could safely ignore it. Whatever the cause, those
judges soon embarked on an extraordinary journey outside the boundsof federa law. In
order to appreciate the necessity and the restraint of the Supreme Court’ s controversia
decisoninBushv. Gore, one mus first understand the sheer outlandishness of the Florida
decision that provoked it.

Before coming to that, however, we need to summearize afew morefacts. Florida,
like many other dtates, has a decentralized system for conducting elections. Each of
Florida's 67 counties conducts eections under the supervison of locd officids. These
officias are bound by anumber of rules established by state law, but many detals are left
to thar discretion. Different counties, for example, have used different kinds of voting
meachines, and the counties have not been told by state law exactly what rulesto usewhen
conducting hand recounts.

Asthe whole nationlearned in 2000, there is roomfor cons derable debate about
the proper way to classfy punch-card balots during a manua review. Without reviewing
the intricacies of the controversies over matters such as hanging and dimpled chad, it
should be enough to note that the three counties chosen by Gore for his* protests” used
different standards of review, and that one county actualy changed itsstandard repeatedly
during the recount. Although Democratic offidas controlleddl of therecounts, and despite
the extratwelve days that the Florida Supreme Court had created for the recount process,
Bush remained ahead when the new deadline arrived.
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Accordingly, state offidds “certified” Bush as the winner of the eection, by a
margin of 537 votes. Gore then invoked the “contest” provisions of gate law, filing a
lawsuit challenging thiscertification. Inorder to prevall inthis suit, the statute required Gore
to begin by proving the “receipt of a number of illegd votes or reection of a number of
legdl votes suffidient to change or placeindoubt the result of the eection.”? Gore dlamed
that he could do this, primarily on the basis of the following dams 1) even though Pdm
Beach County had not completed its recount by the extended deadline, and even though
Miami-Dade had not completed its recount at dl, Gore should be credited with the net
gans he had thus far made in those counties (215 and 168 votes, respectively), and 2)
more importantly, some 9,000 Miami-Dade “undervote” ballots—those on which the
mechine did not detect a choice for any candidate for the office of president—would
change the result of the dection if reexamined by hand.>

After atrid at which Gore had the opportunity to establish his clams, Judge N.
Sanders Sauls found that he had faled to do so. The most important dement in Sauls
reasoning was that Gore had offered “no credible dtatistical evidence and no other
competent substantial evidence’ to establish that the certified result of the statewide
electionwould be changed if further scrutiny of the Miami-Dade ballotswereundertaken.>

The fundamentd difficulty confronting Gore was this: He had demanded a manud
recount only in sdlected counties, and that demand was manifestly caculated to produce
a shift in the statewide totals on the basis of chance alone. But even after the Florida
Supreme Court had created an extra twelve days for Gore to pursue this condtitutionally
dubious dtrategy, the result of the dection had remained the same. Thus, Gore appeared
to be locked in to alosing game, even assuming that his strategy was permissible under
federd law.

2 Fla. Stat. § 102.168(3)(c).

%8 Gore made a number of other claims as well, all of which were rejected both by the trial
court and by the Florida Supreme Court.

5 Transcript of oral ruling, Dec. 3, 2000, at 9 [available at http://el ection2000.stanford.edu/].
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On December 8, 2000, however, the FloridaSupreme Court created awhole new
theory under which Gore might be able to get the outcome of the eection changed.
Reverangthetrid court’ sdecision by avote of 4-3, the mgority ordered the trid court to
take the following actions:

C Add a net of 215 votes (or perhaps 176, depending on a factua issue that the
judges did not resolve) to Gore' stotd, based on the PAlm Beach recount, whose
results were not reported to sate officias within the judicialy extended “protet”

period.

C Add anet of 168 votes for Gore to the officidly certified votetotals, based onthe
incomplete recount conducted by local dection officias in Miami-Dade County.

C Conduct a manua recount of the 9,000 Miami-Dade ballots that Gore daimed
might shift the Satewide totas in hisfavor.

C Conduct a statewide recount of some kind, which the Forida Supreme Court
strongly suggested should be limited to arecount of the “ undervote” balotsineach
county.>

Thiswas atruly bizarre ruling.

First, it ignored the legd effect of the U.S. Supreme Court’ sdecisoninBush 1.On
December 4, the Supreme Court had vacated the Florida court’s November 21 decision
in that case, thus rendering it a legd nullity. The Florida court’s December 8 decision,
however, appeared to assume the validity of the nullified decison because it ordered
additions to Gore's vote total that had been made possible only by the November 21

%5 Technically, the FloridaSupreme Court only required thetrial court to consider conducting
a statewide recount, perhaps because of doubts about the supreme court’s jurisdiction to order the
recount. Because the trial court did order the recount, this technical distinction had no subsequent
significance.
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decison’s extension of the statutory “protest” period.*

Second, the statutory interpretation underlying the December 8 decisionwaseven
more questionable than that on which the November 21 decison rested. Florida's
“contest” statute required Gore to prove the existence of errors sufficdent to change or
place in doubt the outcome of the dection.®” The only evidence he had was the existence
of some 9,000 “undervote” balotsthat the Miami-Dadedffidashadfound it impracticable
to examine during the “protest” period.*® The court held that the mere existence of these
balotswas aufficent to place the outcome of the statewide e ectionindoubt, eventhough
Gore had not proved that a recount of these balots would even favor him.*® The

%6 1t might be possi bl eto devise somelegal theory under which recounts conducted pursuant
to a subsequently nullified judicial decision should be treated as valid, but no such theory was
articulated by the Florida court.

" Fla. Stat. § 102.168(3):

The complaint shall set forth the grounds on which the contestant intends to
establish his or her right to such office or set aside the result of the election on a
submitted referendum. The grounds for contesting an election under this section
are:

(c) Receipt of a number of illegal votes or rejection of a number of legal
votes sufficient to change or place in doubt the result of the election.

%8 Gore’ sattempt to construct astatistical argument for calling the el ection resultsinto doubt
foundered when his expert witnesses, aconsultant named Kimball Brace and a Y ale professor named
Nicolas Hengartner, were both demolished under cross-examination. Those who missed seeing this
embarrassing spectacle when the trial was televised can consult the transcript, which is available at
http://election2000.stanford.edu/.

%8 772 So.2d at 1256:
Here, there has been an undisputed showing of the existence of some 9,000" under

votes" in an election contest decided by a margin measured inthehundreds. Thus,
athreshold contest showing that theresult of an election has been placed in doubt,
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assumptionhere seemed to be that in avery closedection, dmost anything could put the
outcome in doubt.® That has a certain plausibility, but the court also held, in a bizarre
reversa of logic, that the statute did not require a recount of al Miami-Dade balots (let
dore dl balots statewide) because Gore had only put these 9,000 at issue® The
abaurdity of putting these two conclusions together was apparently obvious to the court
itsdf, for it then spun off in a different direction, concluding without explanation that a
recount could not be confined to Miami-Dade, thoughit could be confined to * undervote”
ballots®? How the court got this conglomeration of conclusions out of the statute is

warranting a manual count of al undervotes or "no vote registered" ballots, has
been made.

Gore had picked up 168 votes inthe partial recount in Miami-Dade, but that recount had been limited
to a set of disproportionately Democratic precincts.

% This assumption is the apparent explanation forthe court’s claim that the statute did not
placethe burden of proof on the plaintiff, asis universally donein civil litigation, but rather imposed
on the trial judge the burden of disproving the plaintiff's allegations. See Gore v. Harris, 772 So.2d
1243, 1259 (Fla. 2000) (“[B]y failing to examine the specifically identified group of uncounted ballots
that is claimed to contain the rejected legal votes, the trial court has refused to address the issue
presented.”).

61 772 So.2d at 1253:

A sexplainedabove, section 102.168(3)(c) explicitly contemplates contests
based upon a"rejection of anumber of legal votes sufficient to change the outcome
of an election.” Logic dictates that to bring achallenge based upon the rejection of
a specific number of legal votes under section 102.168(3)(c), the contestant must
establish the "number of legal votes" whichthe county canvassing board failed to
count. This number, therefore, under the plain language of the statute,is limitedto
the votes identified and challenged under section 102.168(3)(c), rather than the
entire county. Moreover, counting uncontested votes in a contest would be
irrelevant to a determination of whether certain uncounted votes constitute legal
votes that have been rejected.

62 1d.;

[A] consideration of "legal votes" contained in the category of "undervotes"
identified statewide may be properly considered as evidence in the contest
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anyone's guess.

Thus, the effect of this ruling by the Florida court was to raise exactly the same
difficult condtitutiona question that the U.S. Supreme Court had carefully avoided in the
Bush | case, namely whether a state court’s interpretation of state statutes can be so
clearly untenable that it congtitutesanimpermissble departurefromthelegidaive directions
referenced in Article |1 of the U.S. Congtitution.

Third, the court ordered the addition of 168 votesto Gore' s certified total's, based
onthe partial recount in Miami-Dade. This order isworthpausing over becauseitistruly
shocking. Whatever rationde one might use to judify conducting recounts in some
jurisdictions but not others, sopping inthe middle of arecount and definitively avarding
one candidate the number of new votes he had picked up by that point smply defies
explanation in terms of an effort to produce a more accurate count of the votes. What's
worse, therewas unrebutted evidenceat tria that Miami-Dade had begun itsrecount with
the most heavily Democratic precincts, whichmeans that the partia recount was obvioudy
biased in Gore' s favor.®3

Fourth, the statewide remedy of reexamining “undervote’ balots had not been
requested by any of the parties,® it had no source in the Florida statutes, and the court

proceedings and, more importantly, in fashioning any relief.

We do agree, however, that it is absolutely essential in this proceeding
and to any final decision,that amanual recount be conducted for all legal votesin
this State, not only in Miami-Dade County, but in all Florida counties where there
was an undervote, and, hence a concern that not every citizen's vote was counted.

63 Spe Trial Transcript, Gorev. Harris, No.00-2808 (L eon Cty. Jud. Cir. Dec. 2, 2000), at 461-83
(testimony of Thomas Spencer) [transcript available at http://election2000.stanford.edu/].

% From the beginning, Gore and Bush had maintained clear and consistent positions. Bush
defended the machine recounts in which he had gotten more votes, and objected to hand recounts.
Gore, inturn, consistently defended his demand that recounts belimitedto the ballots in the heavily
Democratic counties he had chosen for his “protests.” Two groups of voters from other counties
agreed with Bush, but argued that if there was to be a recount, equal protection required that similarly
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provided no meaningful ingtructions for conducting it.*> The court’s decision, moreover,
came only four days before the federal * safe harbor” deadline that waspointedly discussed
inthe U.S. Supreme Court’ sBush | opinion. It was perfectly obvious, asthe three Florida
Supreme Court dissenters indsted, that the mgjority was “departing from the essential
requirements of the law by providing aremedy which isimpossble to achieve and which
will ultimately lead to chans."®® And, as Chief Justice Wells pointed out in his dissent, the
lawlessness was s0 obvious that it seemed likdy to “eventudly cause the eection results
in Floridato be stricken by the federa courts or Congress.”®’

What could have caused the mgjority to takethis reckless action? Leaving cynicd
hypotheses aside, and looking only at the justification offered by the Florida judges
themsdves, it turns out that thair reasoning actudly contradicted their actions. The mgority
purported to adopt what it called a*commonsense” approachto the satute, summed up
in the notion that the outcome of dections should be determined by “the will of the voters’
rather than by “ strategiies extraneous to the voting process.”®® The actud ruling, however,
was based on avery different theory, which was never stated in the opinion, and which
was pretty much the opposite of the stated theory.

Thered theory went something like this. Once the ballots have been counted by
machine, we will alow the loser to choose which ballots to reexamine by hand. Any
changes in the vote totds resulting fromthis selective and partia recount, such asthe 168
votes in Miami-Dade, will be adopted. But because this would so manifegtly dlow the

situated voters throughout the state must be treated similarly. See Brief of Intervenors Glenda Cart,
et a., Gorev. Harris, No. SC00-2431 (Fla. 2000); Brief of Intervenors Stephen Cruce, et al., Gorev.
Harris, No. SC00-2431 (Fla. 2000).

% For a brief discussion of the problems created by the majority’ s standardl ess remand, see
Gorev. Harris, 772 So.2d 1243, 1269 (Fla. 2000) (Wells, C.J., dissenting).

% |d. at 1273 (Harding, J., dissenting).

57 1d. at 1267 (Wells, C.J., dissenting). Justice Harding’s dissent made asimilar point. Id. at
1272.

88 772 So0.2d at 1249, 1253.
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outcome to turnon* strategies extraneous to the voting process,” we will try to create what
we regard as a tolerable gpproximation of evenhandedness by directing the trid court to
make an effort to performasomewhat |ess sdective and somewhat |ess partid recount
than the loser had at first demanded.

If the Florida Supreme Court had actudly been seeking to ascertain the “will of the
voters’ of Horida, it would have designed a statewide recount that could believably be
called more accurate or more rdiable than the initid machine counts.®® At an absolute
minimum, that would have required reexamining dl the “overvotes’ (where the machines
detected a vote for more than one candidate, and therefore recorded no vote) aswell as
the “undervotes’ (where the machines detected no vote for any candidate). Once one
assumes that the “intent of the voter” should be honored even when the voter faled to
comply with the instructions on how to vote, these two categories of ballots become
logicaly indistinguishable.”

Furthermore, the need to treat “undervotes’ and “ overvotes’ the same way isonly
the most obvious requirement of arecount aimed at determining the will of the voters. If
one were actudly serious about designing a recount that was more accurate than the
meachine counts, one would a so have to recount dl of the ballotsidentified by the machines
as"“legd votes.” Whatever criterionisadopted for changing “undervotes’ to “legd votes’
(the presence of hanging chad, or the presence of dimpled chad, for example), that same
criterion should be applied to balots containing both a machine readable hole and a

% Thisisexactly the point that Judge Sauls (whom the Florida Supreme Court wasreversing)
had made when he said:

[U]nder Section 102.168 of the Florida Statutes to contest a statewide federal
election, the Plaintiff would necessarily haveto placeat issue and seek as aremedy
with the attendant burden of proof, areview and recount [of] all ballots, and all of
the counties within this state with respect to the alleged irregularities in the
balloting or counting processes alleged to have occurred.

Transcript of oral ruling, Dec. 3, 2000, at 12-13 [available at http://election2000.stanford.edu/].

™ The majority was certainly aware of this completely obvious point because Chief Justice
Wellsinsisted on it in his dissent. See 772 So.2d at 1264 n.26.
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hanging or dimpled chad. That means that some “legal votes’ would have to be changed
to“overvotes,” and thus deducted from the vote totals. This could be quite Sgnificant, for
balots containing both a cleanhole for one candidate and a dimpled or indented chad for
another candidate were guite common.” Alternatively, the court might have beenjudtified
in redtricting a recount to “undervote” bdlots if it had employed a sandard designed to
count the ballots of those voterswhose effortswere frustrated by faulty machines, without
counting the ballots of voters who falled to follow the ingructions. But the Florida court
indsted upon the proposition that “alegd voteis one in which thereisa ‘clear indication
of theintent of the voter,”” with or without evidence of afaulty machine.”?

Thus, the Florida Supreme Court could not have been seeking to ascertain the will
of the voters of Florida. Instead, it was seeking to ascertain the will of a peculiar subset of
Floridavoters, namdy thosewho had cast “ undervote” balotsand those other voterswho
both happened to reside inthe counties Gore had selected for full recountsand happened
to reside in precincts where such recounts had actualy been conducted. The court gave
no explanation for this extraordinarily capricious choice.”

™ SeeTrial Transcript, Gorev. Harris, No. 00-2808 (Leon Cty. Jud. Cir. Dec. 2, 2000), at 262-
64 (testimony of Judge Charles Burton) [transcript available at http://el ection2000.stanford.edu/].

2772 So.2d at 1257 (apparently quoting Fla. Stat. § 101.5614(5) (which applies only to
damaged or defective ballots), but clearly adopting the quoted standard as a general principle
applicable to all ballots subject to manual recounts).

8 Justice Breyer | ater tried to supply an explanation by pointing out that Bush and the other
defendantsin the case “ presented no evidence, to this Court or to any Florida court, that a manual
recount of overvoteswouldidentify additional legal votes.” 531 U.S. at 145. This is patently untenable.
First, the only “evidence” cited by the Florida Supreme Court for the proposition that the undervote
ballots included some additional “legal votes” was the mere existence of the 9,000 undervote ballots
from Miami-Dade. See 772 So.2d at 1256. Second, there was not even that much “evidence” of
undervotes in counties other than those selected by Gore for his “protests,” yet the Florida courts
were conducting a manual recount of undervotes in all Florida counties. Third, the defendants in the
lawsuit had no occasionto present “evidence” to support alegal theory that they were not advancing,
and in fact they had no reason even to think of such atheory until after the Florida Supreme Court
ordered, quite out of the blue, a statewide recount of “undervote” ballots. Fourth, Gore’ s own lawyer
acknowledgedto the U.S. Supreme Court that there were approximately 110,000 “overvote” ballotsin
Florida. Transcript of oral argument in Bush v. Gore, 2000 WL 1804429, at 62.
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Not only did the Florida Supreme Court focus the statewide recount on a
manifestly ingppropriate subset of the ballots, the court did not even indicate that the
statewide recount of “undervotes’ would actudly have to be completed inorder for Gore
to prevail in his chalenge. What the mgjority apparently contemplated wasthet it would
stop the recount at some point (December 12? December 18? January 6? January 20?),
and declare a winner on the basis of whatever new vote totals existed at that time.
Although the court did not announce this, it is the logicd inference from the mgority’s
decison definitively to award Gore the 168 votes he had already picked up in the
uncompleted recount in Miami-Dade. If that uncompleted recount was enough to judtify
changing the officid vote count, why couldn’t a amilarly uncompleted statewide recount
be used to judtify changing the outcome of the eection? And why wasn't the world told in
advance when the recounting would stop?

Ill. THE SuPREME COURT’S DECISION IN BusH v. GORE

The day after this amazing decisionby the Floridacourt, the U.S. Supreme Court
voted to hdt the statewide partia recount that the Florida judges had initiated, and to
schedule afull hearing two days later.”™ On December 12, only four days after the Florida
court’s decison, the Supreme Court held that the recount violated the Equal Protection
Clause of the Fourteenth Amendment to the U.S. Condtitution, with only two Justices
dissenting from this condusion.”™

™ Contrary to alot of heated commentary, this order had no adverse effects on Gore’s legal
rights. Seven members of the Supreme Court subsequently agreed that the suspended recount was
inconsistent with constitutional standards, and nobody can have aright to something that isitself
illegal. The counting that would have been done afterthe stay order and before the Court’ s decision
on the merits would have been legally void, and Gore could have had no legal right to the results of
anillegal recount.

It istrue that if the Supreme Court had affirmed the Florida court, instead of reversing it, it
would have been proper for the Court to look for away to prevent the interruption of the counting
frominjuring Gore. There is no reason to assume that the Court would have been unable to accomplish
this.

™ The 7-2 alignment on the merits decision in Bush v. Gore has been widely ignored or
downplayed by those inclined to see the decision as an exercise in partisan politics. One of the more
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The mgority’s equal protection andyss was quite straightforward, and firmly
grounded in precedent. After a brief summary of the Court’ svote-dilutionjurisprudence,
the mgjority described severd ways in which the Florida recount entailed the uneven
trestment of different voters: 1) varying standards for determining avoter’ sintent had been
employed; 2) the statewide recount had been limited to “undervotes,” while the recounts
inthe Gore-sel ected counties had included dl balots; 3) the partial recount inMiami-Dade
had been used for certification, and the Floridacourt evidently contemplated the future use
of partia recounts, and 4) the statewide recount was being conducted by untrained
personnel, without an opportunity for observers to make contemporaneous objections.
Without saying that any one of these festures of the recount process would by itself have
been legdly fatd, the mgority concluded that the process as awhole failed to satisfy “the
minimum requirement for non-arbitrary treatment of voters necessary to secure the
fundamentd right” to vote.”

Not a single one of the Court’s dissenters made any effort to show that the
Floridarecount did satisfy the minimum requirements of equa protection. This should be
no surprise, for reasons that will become clear whenwetake a closer look at the Court’s
precedents.

Under well-known and long-established case law, the right to vote has been

charming effortsto deal with the embarrassingly lopsided vote occursin Jack M. Balkin,Bush v. Gore
and the Boundary Between Law and Palitics, 110 Yale L.J. 1407 (2001), where we find the following
droll distinction:

C “[T]he five conservatives seemed to adopt whatever legal arguments would further the
election of the Republican candidate, George W. Bush.” Id. at 1409.

C “Justices Souter and Breyer appear to have been engaging in a statesmanlike form of
compromise.” Id. at 1429 n.77.

™ 531 U.S. at 105. | will spare the reader the tedium of reading acollection of citationsto the
law professors who have misstated the holding in the case.
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treated as afundamentd right that must be extended egualy to dl ditizens.”” This means
that state governments cannot deny the vote to any citizen without an extremdy powerful

judtification. The Court has dso hdd that “the right of suffrage can be denied by a
debasement or dilution of the weight of acitizen’svote just as efectively as by whally
prohibiting the free exercise of the franchise””®

The Court hashdld, for example, that the seats in sate legidatures must be equaly
apportioned on apopulationbasis;” that statewide dections may not be conducted under
a“county unit” system resembling the federd electord college® and that astate may not
require that a nominating petition for presidentia e ector include the signatures of at least
200 qudified voters from each of at least 50 counties.®! Faced with such rules, which
effectivdy gave more “weght” to the votes of those living in rurd or sparsely populated
aress of a state than to those living in more densely populated aress, the Court declared:

[T]he weight of a citizen’s vote cannot be made to depend on where he
lives. Population is, of necessity, the sarting point for consideration and
the controlling criterion for judgment in legidaive gpportionment
controversies. A ditizen, a qudified voter, is no more nor no less so
because he lives in the city or on the farm. This is the clear and sirong
command of our Conditution's Equal Protection Clause. This is an
essentid part of the concept of agovernment of laws and not men. This
is at the heart of Lincoln’s vison of ‘government of the people, by the

people, (and) for the people.’®

" E.g., Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966).
" Reynoldsv. Sims, 377 U.S. 533, 555 (1964) (emphasis added).
™ d.

8 Gray v. Sanders, 372 U.S. 368 (1963).

8 Moorev. Olgivie, 394 U.S. 814 (1969).

82 Reynolds, 377 U.S. at 567-68 (footnote omitted).
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The gpplicationof the vote-dilutionprincipleisnot confined to any particular class of voting
rules. “Weighting the votes of dtizens differently, by any method or means, merdy
because of wherethey happento reside, hardly seems judtifiable. One must be ever aware
that the Conditution forbids sophigticated as wedl as smpleminded modes of
discrimination.”® And “sophisticated” modes of discrimination indude those that are
unintentionally discriminatory.8*

In this case, the Florida court devised an extremdy complex system of weighting,
in which certain kinds of balots were more likdy to be counted as legd votes in some
places than in others, thus discriminating for and againg different groups of voters based
onwhere they happened to resde. Most obvioudy, voterswho cast “overvote’ balotsin
Broward, PAm Beach, and Miami-Dade Countieswere treated more favorably thanthose
who cast Smilar ballots e sewhere® Smilarly, voterswho cast “dimpled chad” bdlotsin

8 |d. at 563 (citations and internal quotation marks omitted) (emphasis added).

84 Gop, eg., O’'Brienv. Skinner, 414 U.S. 524 (1974). In this case, state |law permitted absentee
voting only by those who were absent fromtheir county of residence on election day. When applied
to personsinjail, it had the odd and unforeseen effect of discriminating between thosewho were jailed
in their county of residence and those who were jailed el sewhere. Without even suggesting that the
legislature’s intent was relevant, the Court held that this application of the statute violated equal
protection. More generally, neither Reynolds v. Sms nor any of its progeny have indicated that
discriminatory intent is a necessary element of an equal protection claim in geographic vote-dilution
cases that do not involve claims of racial discrimination. Commentators who assume that the
“discriminatory purpose” requirement of Washingtonv.Davis, 426 U.S. 229 (1976) is applicable in this
area are mistaken. See, eg., Peter M. Shane, Disappearing Democracy: How Bush v. Gore
Undermined the Federal Right to Vote for Presidential Electors, Florida St. L. Rev. (forthcoming).

8 Even Florida's Attorney General, a Democrat who had been active in Gore’s presidential
campaign, recognized that serious constitutional problems would be created by “treating voters
differently, depending upon what county they voted in”:

If hand recounts have already occurred in Seminole County and an unknown
number of other counties without the restraint of alegal opinion while similarhand
counts are blocked in other counties due to a newly issued standard, a two-tier

system for reporting votes results.

A two-tier system would have the effect of treating voters differently,
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Broward were treated morefavorably thanthose who cast smilar balotsin PAm Beach.
Voters living in the unrecounted (and more Republican) precincts of Miami-Dade were
disadvantaged in comparison with those living in the recounted (and more Democrétic)
precincts. The complexity of the vote dilution involved did not convert it into something
other than vote dilution.

Prior to Bush v. Gor e, geographic vote-denial and vote-dil ution controverseshad
arisen primarily intwo kinds of cases: 1) whereimba ances arose because legidatures had
faled to regpportion in response to population shifts;® and 2) where discriminatory
arrangements had been adopted deliberately in order to serve what legidatures thought
were overriding purposes, such asto protect the influence of certain condtituencies or to
create districts whose boundaries would coincide with preexigting politica or geographic
borders.®’” In these cases, the Court applied what is often caled “strict scrutiny,” which
requires that any inequdity or discrimination be judtified by legitimate and compdling

depending upon what county they voted in. A voter in a county where a manual
recount was conducted would benefit fromhaving abetter chance of having his or
her vote actually counted than a voter in a county where ahand count was halted.

A s the State’s chief legal officer, | feel a duty to warn that if the final
certified total for balloting in the State of Florida includes figures generated from
this two-tier system of differing behavior by official canvassing boards, the State
will incur alegal jeopardy, under both the U.S. and State constitutions. This|egal
jeopardy could potentially lead to Florida having all of its votes, in effect,
disqualified and this state being barred from the Electoral College's selection of a
President.

Letter from Robert A. Butterworth, Attorney General, to Hon. Charles E. Burton, Chair, Palm Beach
Canvassing Board, Nov. 14, 2000, reprinted in Appendix to Brief of Intervenors Glenda Carr, et al.,
Bush v. Gore No. 00-949 (00A504) (U.S. Sup. Ct. 2000).

8 Eg., Reynolds, 377 U.S. at 569-70.
8 E.g., Carrington v. Rash, 380 U.S. 89 (1965) (invalidating a prohibition against voting by
members of the Armed Services who became state residents after they joined the military); Board of

Estimate v. Morris, 489 U.S. 688 (1989) (invalidating a New Y ork City governing body on which each
of the city’ s five (unequally sized) boroughs had equal representation).
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government purposes and thet the inequality not extend farther than those purposes
require.®

Bush v. Gore did not invave the gpplication of a preexisting rule that
sysematicaly discriminated againgt an identifigble class of voters, such asthose residing
in more sparsaly populated jurisdictions. But nothing in the rationae underlying the vote
dilution cases limits it to such cases. Uncongtitutional vote dilution has been found, for
example, wherethereisno systematic discrimination againgt a class of voters with shared
politicd interests.®® Furthermore, the rationde of the decisonsimplies, if anything, that the
gpplication of new and discriminatory rulesafter andection has been held should receive
an especidly skeptica review by the courts because after-the-fact manipulation of voting
rulesis especidly prone to abuse.®

8 The Court has declined to apply strict scrutiny to cases involving elections to certain
officesthat do not exercise general governmental powers. See, eg., Ball v. James, 451 U.S. 355 (1981)
(compliance with Reynolds v. Sms not required for certain special-purpose units of government that
are assigned the performance of limited functions overwhelmingly affecting definable groups of
constituents); Salyer Land Co. v. Tulare Lake Basin Water Storage Dist., 410 U.S. 719 (1973) (same).
These precedents are manifestly inapplicable to an election for President of the United States.

8 See eg., Karcher v. Daggett, 462 U.S. 725 (1983) (invalidating a congressional
apportionment plan in whichthe average deviation from perfect mathematical equality was 0.1384%,
which was within the margin of error of the census data).

D0 Gep eg., Roe v. Alabama, 43 F.3d 574 (11th Cir. 1995). In this case, Alabama’s election
code on its face required that absentee ballots be enclosed in envel opes signed by anotary public or
two witnesses. All countiesin the state except one had uniformly applied this requirement for many
years. After a narrow, statewide election, the Alabama courts suddenly and retroactively held that
Alabamalaw did not require such signatures, and that absentee ballots lacking such signatures must
be counted. Relying in part on the Supreme Court’ s votedilution decisions,id. at 580 (citing Reynolds
v. Sms), the court held that the fundamental unfairness inherent in this retroactive change of law
unconstitutionally diluted the votes of those who had actually complied with the preexisting voting
rules,and unconstitutionally disenfranchised thosewho would have cast absentee ballots but for the
inconvenience imposed by the notarization/witness requirement. Id. at 581. (The Roe court appeared
to rule under the rubric of due process rather than equal protection. As Justice Souter noted in Bush
v. Gore, 531 U.S. at 134, however, an identical claim may often by brought under eitherlabel. Indeed,
the Court’s equal protection jurisprudence of voting rights may be best understood as substantive
due process by another name.)
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Indeed, the Court hasfrequently used the suffing of ballot boxes as a paradigmatic
example of an obvious congtitutiona violation.®* But any distinctionbetween addingillegal
balots to the count and sel ectively adding legd balotsinaway that favors one candidate
over another would be entirdy sophigtical. The Court long ago ruled out such sophistry
when it declared that the Fourteenth Amendment “nullifies sophisticated as well as
smple-minded modes of discrimination.”®?

Vote dilution obvioudy occurs when illegd ballots are counted dong with legd
ballots. It also occurs whenlegal ballots are counted for one candidate but not the other.
It occurswhenballotsare counted only from precincts witha history of favoring one party
over the other. And it occurs when a specid effort is made to find previoudy overlooked
legd bdlotsin arbitrarily chosen subcategories. Nor does it make any difference whether
suchvote dilution proceeds from partisan motives. Thus, for example, if avote count were
inadvertently inflated withillegd ballots, and a court arbitrarily refused to correct the count,
it wouldn’t matter whether the judge was dishonest or just mistakenabout his obligations.
Smilarly, it makes no difference whether the Horida judges were trying to hdp Gore or
were amply the victims of confused thinking.

The discrimination in the Forida recount was novel, complex, and subtle, which
helps explain why it was unprecedented. No legidature would ever adopt a recount
process like the one adopted by the Florida court, and no court had ever done so either.
Whether this uniquely bizarre procedure resulted frombad faith(which| do not assert) or

The preexisting Floridael ection laws may not have been quite so clear and unambiguous as
the Alabama statute had been, but thenovelty of therecount process ordered by the Floridacourt was
unmistakable. And that process was pervaded with arbitrary, disparate treatment. See Bush v. Gore,
531 U.S. at 105-10 (2000).

% e eg., Anderson v. United States, 417 U.S. 211, 227 (1974); Reynolds v. Sims, 377 U.S.
at 554-55; Wesberry v. Sanders, 376 U.S. 1, 17 (1964); Baker v. Carr, 369 U.S. 186, 208 (1962). Because
the stuffing of ballot boxes has been prohibited by statute for a very long time, the Court has
apparently not hadthe opportunity formally to decidethat this practicewould violatethe Constitution
even in the absence of a statutory prohibition.

92 |_anev. Wilson, 307 U.S. 268, 275 (1939).

36



NEL SON LUND Unbearable Rightness of Bush v. Gore

from amisunderstanding of the law, it should not even survive rationd-basis scrutiny, let
adonethe grict scrutiny that the Supreme Court has previoudy employed in vote-dilution
Cases.

To see why this Imply was not a close or debatable case, it is important to
remember that the recount process designed by the Floridacourt was a subgtitute for the
standardized, machine counts upon which the Secretary of State had sought to rely.
Although the machine countswere undoubtedly imperfect, there could be no legitimate, let
adone compeling, interest in subgtituting hand recounts unless those recounts could
reasonably have been expected to be more accurate as a whole than the machine
recounts. The Horida Supreme Court never made any attempt to show that its recount
procedure would likely be more accurate, and any such effort would have beenlaughable.

The only judtification the Florida Supreme Court ever offered for its orders was
that some new “legd votes,” (i.e. balots containing evidence of an “intent to vote”
undetected by the counting machines) would turnup inthe various partial manua recounts.
Theunderlying theory was gpparently that any “legd votes’ that happened to turnup inany
of these selective recounts should be added to the totas generated by the machine counts.

But this completely missesthe point of the equal protection cases: that subgtantialy
the same rules, whatever those rules are, must be applied to all voters and al ballots.
Suppose, for example, that “ undervote’ balots containing evidence of anintent to votefor
Gore were changed to legd votes, but smilar balots showing an intent to vote for Bush
were not changed to legd votes. Sucharecount would be “ better” thanthe machine counts
under the criterion employed by the Forida court because it would result in more “lega
votes’ being tabulated. But it would not be better in any congtitutionaly relevant sense,®
or indeed under any sane criterion. The difference betweenthis hypothetica and the actual
order of the Florida court is only one of degree, and a very dight degree at that.

It istrue, asthe U.S. Supreme Court has aways recognized, that the law cannot

% Cf. Gray v. Sanders, 372 U.S. 368, 379 (1963) (“If a State in a statewide el ection weighted
the male vote more heavily than the female vote or thewhitevote more heavily than the Negro vote,
none could successfully contend that that discrimination was allowable.” (citation omitted)).
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and does not require perfect equdity in the treetment of dl voters. All laws affect some
people differently than others, but that doesn’'t mean that al laws are uncongtitutiond.
Smilarly, dl voting procedures affect some people differently than others, but that doesn’t
mean that al voting procedures are uncondtitutional.

Rura voters, for example, must on average trave farther to their palling placesthan
urban voters, but the Court has not required that eection offidas somehow correct this
inequality. Nor would the Court permit a“correction” that entailed a more pronouncedly
unequa effect, such as the creation of malgpportioned didtrictsthat gave greater weight to
the balots of rurd voters. Smilarly, there may be latent forms of inequality associated with
particular kinds of vating machines, or in the use of different kinds of machines in different
counties. But it does not follow that such rdaively minor and speculaive inequdity can
permissibly be* corrected” withthe kind of grossand pal pableinequditythat pervaded the
Florida court’ s recount process.

It should therefore come as no surprise that not a single member of the U.S.
Supreme Court actualy defended the Florida court’ s recount process againg the charge
that it violated equa protection. Two of the dissenters (Souter and Breyer) acknowledged
that the recount process could not be defended against equa protection objections.®
Justice Stevens, who refused to find the Florida recount uncondtitutiona, offered nothing
more than an utterly anodyne dlusion to the need for “alittle play in the joints’ of the
machinery of government.®® That maxim could be used to defend any vote-dilutionscheme,

% See 531 U.S. at 111 (per curiam) (“Seven Justices of the Court agree that there are
constitutional problems with the recount ordered by the Florida Supreme Court that demand a
remedy.”); id. at 134 (Souter J., joined by Breyer, J., dissenting) (reviewing several examples of
disparate treatment of ballots in the Floridarecount, and concluding: “1 can conceive of no legitimate
state interest served by these differing treatments of the expressions of voters’ fundamental rights.
The differences appear wholly arbitrary.”); id. at 145 (Breyer, J, joined by Souter, J., dissenting)
(“absence of a uniform, specific standard to guide the recounts. . . . does implicate principles of
fundamental fairness”).

% 531 U.S. at 126 (footnote omitted):

Admittedly, theuseof differing substandards for determining voterintent
in different counties employing similarvoting systems may rai seseriousconcerns.
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including dl of those that have been invdidated by the Supreme Court in the past. Justice
Gingburg, for her part, merdly offered an unsupported and unreasoned refusal to recognize
the condtitutiond violation.*

Thoseconcernsare alleviated—if not eliminated—by the fact that asingle impartial
magistratewill ultimately adjudicate all objectionsarising from therecount process.
Of course, as ageneral matter, “[t] heinterpretation of constitutional principles must
not be too literal. Wemustrememberthat the machinery of government would not
work if it were not allowed a little play in its joints.” Bain Peanut Co. of Tex. v.
Pinson, 282 U.S. 499, 501 (1931) (Holmes, J.). If it were otherwise, Florida's decision
to leave to each county the determination of what balloting system to
employ—despite enormous differences in accuracy—might run afoul of equal
protection. So, too, might the similar decisions of the vast majority of state
legislatures to delegateto local authorities certain decisions withrespect to voting
systems and ballot design.

This reasoning has no natural limit: one might, for example, use it to say that local officials should be
allowed to stuff the ball ot boxes becauseforbidding themto do so might create constitutional doubts
about the common practice of delegating determinations of voter eligibility to local authorities. But
the truismabout allowing some play in the joints obviously cannot meanthat the states are freeto do
anything they want. Stevens offered no reason whatsoever for treating the kind of discrimination
dictated by the Floridacourt as constitutionally distinguishable from the kinds of discrimination that
had previously been struck down by the Supreme Court.

% 531 U.S. at 143;

| cannot agree that the recount adopted by the Florida court, flawed as it may be,
would yield aresult any lessfair or precisethan the certification that preceded that
recount. See, eg., McDonald v. Board of Election Comm'rs of Chicago, 394 U.S.
802, 807 (1969) (even in the context of the right to vote, the state is permitted to
reform “‘one step at a time'”) (quoting Williamson v. Lee Optical of Oklahoma,
Inc., 348 U.S. 483, 489 (1955)).

(Rl

Justice Ginsburg’s citation to McDonald is almost comically inapposite. McDonald was a vote-denial
case in whichthe Court declined to apply strict scrutiny becausethe plaintiffs had failed to prove that
they were actually prohibited from voting. See Goosby v. Osser, 409 U.S. 512, 520-21 (1973). It
therefore has nothing at all to do with a vote-dilution case like Bush v. Gore If it did, the apparent
implication would be that all vote-dilution cases should be judged by the Lee Optical rational-basis
test, which means that the Court’s controlling precedents in this area, beginning with Reynolds v.
Sms, would all have to be overruled.
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Thereis agood reasonfor the falure of the Bush v. Gore dissentersto offer any
legd defense of what the Florida court did. It was Smply indefengble under the principles
established in the Supreme Court’s equal protection jurisprudence.

I'V. WERE THERE LEGALLY PREFERABLE ALTERNATIVESTO THE COURT’S
APPLICATION OF EQUAL PROTECTION ANALYSIS?

Although the dissenters did not provide any legd criticism of the mgority’ sequal
protection andyss, they did dissent. It is therefore worth considering whether their
opinions contained or suggested any legdly appropriate objections to the mgjority’s
disposition of the case.

A. Refusingto Review the Case

The most plausible objection offered by any of the Bush v. Gore dissenters was
Jugtice Breyer' s suggestion that the Twelfth Amendment assigns to Congress, and not to
the federal courts, the responghility for correcting conditutiona violations like those the
Florida Supreme Court committed. The Twelfth Amendment does assign to Congressthe
authority and responsibility for counting electoral votes.®” And it seems undeniable that
Congress must also have the authority to make decisions about the legd validity of votes
that are submitted to Congress, most obvioudy in cases where more than one date of
votes is received from the same state.® And it may wel be that Congressis authorized to
ignore judicid decisions that conflict with its own judgments about the legdity of the

9 “The President of the Senate shall, in the presence of the Senate and House of

Representatives, open all the certificates [from the presidential electors] and the votes shall then be
counted.” U.S. Const. amend. XII. Although the Constitution uses the passive voice, it appears to
giveresponsibility forthevote count to Congress, not to the President of the Senate (who often has
aconflict of interest because he is one of the candidates).

% The most notorious examples of this occurred in connection with the disputed el ection of
1876, but it has happened as recently as the 1960 el ection.
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dectord votesit receives.®®

For Judtice Breyer’s suggestion to have any meit in the context of this case,
however, one would have to go even farther, and argue that the Congtitution gives
Congressthe exclusiveauthority to ruleonthelegdity of e ectora votes, thereby depriving
federa courts of the jurisdiction they would otherwise have to adjudicate dams arisng
under federal law. The condtitutiona text, however, does not by its terms provide such
exdusve jurisdiction to Congress. An argument supporting such exclusvity would
therefore have to rely on inferences from the structure and history of the Congtitution
and/or on the judicialy-developed “political questions’ doctrine.X®

Breyer made no atempt to develop an argument dong these linesin hisBush v.
Gore dissent, probably because of one smple and powerful legd fact: the Supreme Court

% Congress’ authority to substitute its own interpretation of the legality of electoral votes
for the interpretation of a state court, at least when an interpretation of federal law isinvolved, can
easily be defended. The proposition that Congressis authorized by the Constitution to ignore the
judgments of federal courts, including the Supreme Court, is more debatable, but is certainly not out
of the question.

10 The“political question” doctrine has a somewhat complicated history, and its contours
are not perfectly clear. Accordingto the standard formulation,the Court will not decide constitutional
questions when it finds:

a textually demonstrable constitutional commitment of the issue to a coordinate
political department; oralackof judicially discoverable and manageabl e standards
for resolving it; or the impossibility of deciding without an initial policy
determination of akind clearly for nonjudicial discretion; or the impossibility of a
court’ s undertaking independent resolution without expressing lack of the respect
due coordinate branches of government; or an unusual need for unquestioning
adherenceto apolitical decision already made; or the potentiality of embarrassment
from multifarious pronouncements by various departments on one question.

Bakerv. Carr, 369 U.S. 186, 217 (1962). TheFloridalegislature made anonjusticiability argument to the
U.S. Supreme Court in Bush |. See Brief of the Florida Senate and House of Representatives as Amici
Curiae in support of Neither Party, Bush v. Palm Beach Cty. Canvassing Bd., No. 00-836. The Court
ignored the argument. It isworth noting that Baker v. Carr held that a vote-dilution claim, i.e. aclaim
of the same general kind at issue in Bush v. Gore, was justiciable.
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had previoudy held, in McPherson v. Blacker, that Congress does not have such
exdusive authority.’®* Breyer was obvioudy aware of this holding, since the Court had
unanimoudy relied on dicta in the same case just a few days earlier in Bush I. 1t would
have been quitea chdlenge to explain why the Court should overrule the holding inacase
upon whose dicta the Justices had so recently and unanimously relied.**

101 146 U.S. 1, 23-24 (1892):

It isargued that the subject-matter of the controversy is not of judicial
cognizance, because it is said that all questions connected with the election of a
presidential elector are political in their nature; that the court has no power finally
to dispose of them; and that its deeision would be subject to review by political
officers and agencies, as the state board of canvassers, the legislature in joint
convention, and the governor, or, finally, the congress.

But the judicial power of the United States extends to all casesin law or
equity arising under the constitution and laws of the United States, and this is a
case so arising, since the validity of the state law was drawn in question as
repugnant to such constitution and laws, and its validity was sustained. Boyd v.
State, 143 U. S. 135. And it matters not that the judgment to be reviewed may be
rendered in a proceeding for mandamus. Hartman v. Greenhow, 102 U. S. 672.

Aswe concur with the state court, its judgment has been affirmed; if we
had not, its judgment would have been reversed. In either event, the questions
submitted are finally and definitely disposed of by the judgment which we
pronounce, and that judgment is carried into effect by the transmission of our
mandate to the state court.

The Court then went on to review several questions under Art. I, 8 1, cl. 2, the Fourteenth and
Fifteenth Amendments, and the Electoral Count Act. To hold that the issues in Bush v. Gore were
nonjusticiable political questions would have required overruling the justiciability decision in
McPherson.

102 Accordingly, | will not address the interesting and important questionsthat would arise
if one were to undertake an evaluation of the correctness of McPherson itself. Nor will | consider
whether McPherson should have been overruled if it was wrong.

If McPherson were overruled, the claim in Bush | might have been held nonjusticiable. In

order to find Bush v. Gore nonjusticiable, however, one would also need to show that such a
conclusion is compatible with the Fourteenth Amendment and, perhaps, the Court’s Fourteenth
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Accordingly, Breyer never quite asserted that the Court was legdly forbidden to
review the Florida court’s judgment. Instead, he merely contended that the Twelfth
Amendment, and various federa statutes that had been enacted to guide the counting of
electoral votes, somehow conveyed a counsd of “restraint.”** In the end, Breyer did not
and could not contend that the majority committed alega error in agreeing to review the
Florida court’s decison. Instead, he offered a nakedly paliticd critique of the mgority:
“[A] bove all, in this highly politicized metter, the gppearance of a plit decison runs the
risk of undermining the public's confidence in the Court itsglf 1%

This political approach to the exercise of jurisdiction deserves some atention, for
it goes to the core of the most commonly articulated criticiam of the Bush v. Gore
mgority. The Jugtices, we are often told, have a duty to preserve the indtitutional capita
of the Court by avoiding entanglements in the “politica thicket,” wherether reputationfor
impartidity might be sullied, fairly or not. As Breyer so doquently put it:

[T]he public’ sconfidenceinthe Court itself. . . . isapublic treasure. It has
been built dowly over many years, some of whichwere marked by a Civil
War and the tragedy of segregation. It isavitaly necessary ingredient of

Amendment precedents.

103 531 U.S. at 153-58 (Breyer, J., dissenting). The following passage, for example, may leave
the impression that the majority ran afoul of the Constitution, but it doesn’t quite say so:

The Constitution and federal statutes themselves make clearthat restraint
is appropriate. They set forth a road map of how to resolve disputes about electors,
even after an election as close as this one. That road map foresees resolution of
electoral disputes by state courts. See 3 U.S.C. § 5 (providing that, where a “ State
shall have provided, by laws enacted prior to [election day], for its final
determination of any controversy or contest concerning the appointment of . . .
electors. . . by judicial or other methods,” the subsequently chosen electors enter
a safe harbor free from congressional challenge). But it nowhere provides for
involvement by the United States Supreme Court.

Id. at 153 (emphasisin original).
104 1d. at 157 (emphasis added).
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any successtul effort to protect basic liberty and, indeed, the rule of law
itsdf. We run no risk of reurning to the days when a President
(responding to this Court's effortsto protect the Cherokee Indians) might
have said, “ John Marshdl has made his decison; now let him enforce it!”
Loth, Chief Justice John Marshall and The Growth of the American
Republic 365 (1948). But we do risk a sdf-inflicted wound—awound
that may harm not just the Court, but the Nation.'%

Breyer forgot to mention that this argument about avoiding the “paliticad thicket”
was exactly the argument that the Court had rejected in the vote-dilution cases on which
the majority relied.’® Moreover, the notion of a genera duty to avoid decisions that might
undermine the public’s confidence in the Court is not one that anybody actudly believes.
In fact, many of the Court’s most intensely admired decisions are exactly those that were
most controversia whendecided. Brown v. Board of Education, whichforbaderacidly
segregated schools. Engdl v. Vitale, which forbade prayer in the schools. Miranda v.
Arizona, which forbade the use of voluntary confessons at trial unless preceded by a
series of judicidly created warnings. Reynolds v. Sims, which required equdity of
population in date legidative didricts. Roev. Wade, whichestablished aright to abortion.
Texas v. Johnson, which protected aright to desecrate the American flag.

105 1d. at 157-58.

16 g0e, e.g., Baker v. Carr, 369 U.S. 186, 267 (1962) (Frankfurter, J., dissenting) (“The Court’s
authority—possessed of neither the purse nor the sword—ultimately rests on sustained public
confidencein its moral sanction. Such feeling must be nourished by the Court’ s compl ete detachment,
in fact and in appearance, frompolitical entanglements and by abstention from injecting itself into the
clash of political forces in political settlements.”); Reynoldsv. Sims, 377 U.S. 533, 566 (1964) (majority
opinion) (“We are admonished not to restrict the power of the States to impose differing views as to
political philosophy on their citizens. We are cautioned about the dangers of entering into political
thickets and mathematical quagmires. Our answer isthis: adenial of constitutionally protected rights
demands judicial protection; our oath and our office require nolessof us.”); Karcher v. Daggett, 462
U.S. 725, 751 (1983) (Stevens, J., concurring) (“Until two decades ago, constrained by its fear of
entering a standardless political thicket, the Court simply abstained from any attempt to judge the
constitutionality of legislative apportionment plans . . . In Baker v. Carr and Reynolds v. Sms, the
Court abandoned that extreme form of judicial restraint and enunciated the “one person one vote”
principle.”).
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Notwithstanding the sound of Breyer’s rhetoric, the theory underlying his cdl for
judicid redtraint is actudly not one that would preclude any of the decisionsin thislist. On
the contrary, it isatheory meant to foster just suchcontroversid decisions, dongwithther
frequently profound politica effects, even or perhaps especidly whenthose effectsare so
profound asto shake the public’ sconfidencein the Court. The red theory, well knownto
sophisticated students of law and palitica science, isthat the Supreme Court should refuse
to decide certain paliticdly sendtive cases, especidly those involving the congtitutiona
dlocation of power between the federal and state governments, in order to conserve the
Court’s political resources for more important tasks, especialy those involving the
protection of “individud liberties™ %" In practice, what this meansis that the Court should
sometimes alow the Congtitution to be violated when Congress infringes on the rights of
the states, while protecting judicaly seected “individud liberties’ that often have no bads
in the Condtitution.

This calculated, asymmetrica, and ultimatdy lawlessconcernwiththe maintenance
and deployment of judicid politica capital has been a hdlmark of modern liberd
jurisprudence. It is, in fact, a corollary of the political theory reflected in Justice Stevens
dissent, where the rule of law and the rule of judges become conflated. And it is very
plainly the basis for Breyer's dissent. Even though he acknowledged that the Florida
court’ s recount process was incond stent with congtitutiona standards, Breyer contended

7 The classic statement is presented in Jesse Choper, Judicial Review and the National
Political Process: A Functional Reconsideration of the Role of the Supreme Court (1980, which
revised and extended an earlier proposal in Herbert Wechsler, The Political Safeguards of Federalism:
The Role of the Sates in the Composition and Selection of the National Government, 54 Colum. L.
Rev. 543 (1954). In a5-4 decisionin 1985, five Justices endorsed something very close to this theory.
SeeGarciav. San Antonio Metro. Transit Auth. 469 U.S. 528 (1985) (suggesting that the Constitution’s
limits on federal regulation of the states are not judicially enforceable). Two members of the Bush v.
Gore majority (Rehnquist and O’ Connor) were on the Court in 1985, and both of them strongly
objected to what they thought was an abdication of the Court’s responsibilities. See, eg., id. at 581
(O’ Connor, J., dissenting) (“If federalism so conceived and so carefully cultivated by the Framers of
our Constitution is to remain meaningful, this Court cannot abdicate its constitutional responsibility
to overseethe Federal Government’s compliancewithits duty to respect thelegitimateinterests of the
States.”). While Garcia has not been overruled, the “political safeguards” theory has subsequently
been rejected in closely analogous contexts. See, e.g., New York v. United States, 505 U.S. 144 (1992);
Printz v. United States, 521 U.S. 898 (1997).
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that “the Court is not acting to vindicate afundamenta congtitutiona principle, such asthe
need to protect a basic human liberty.”1%®

Breyer attemptedto judtify his positionby arguing that the Court could havewaited
to see whether the uncongtitutiona recount process would actudly ater the dection’s
outcome, thus giving the Florida courts an opportunity to address the congtitutiond issue
“if and when it was discovered to have mattered.”® For reasons to be explored below,
Breyer was wrong to assume that there was time left for the state court to correct the
problem it had created. Even apart from that mistake, however, it is Smply not the case
that Justice Breyer believesthat the Supreme Court should generdly stay its hand until the
very last moment before a condtitutiona violation becomes unquestionably irremediable.

Just afew months before Bush v. Gore, for example, Breyer himsdf had written
the mgjority opinion in acase that had the following interesting features. 1) the Court was
reviewing a state statute that had been deliberately drafted to be consstent with the
Supreme Court’ scase law; 2) the Court rejected aninterpretation of the statute that would
have madeit consstent withthat case law, instead adopting afar-fetchedinterpretationthat
dlowed the Court to invaidate the gatute; 3) the state itsdf had argued in the Supreme
Court in favor of the interpretation that the Court rejected; 4) the state courts had never
beendlowedto review the Satute at dl because the Supreme Court struck it down before
it was ever gpplied to anyone; and 5) the Court’s 5-4 decision exposed divisons within
the Court whose hitterness easily exceeded what was expressed in Bush v. Gore.11°

And what was the “fundamenta condtitutiond principle’ a stake in this case, the

198 Bush v. Gorg 531 U.S. at 157 (Breyer, J., dissenting).

199 14, at 153 (Breyer, J., dissenting). There is no legal basis for this “wait and see” idea,
notwithstanding Breyer’s effort to insinuate that some kind of ripeness problem existed. The Court
has decided many vote denial and vote dilution cases without suggesting that it made the slightest
difference whether the outcome of an election actually had been or would be affected by the
constitutional violation.

110 stenbergv. Carhart, 120 S. Ct. 2597 (2000). | |leave others to specul ate about any bitterness
about Bush v. Gorethat may have been left unexpressed in the published opinions.
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likesof whichwere supposedly absent inBush v. Gore?The right to so-called partia birth
abortion, a procedure that is deeply repugnant to many millions of Americancitizens, that
had been outlawed by at least 30 states,*** and that Congress had twice voted by wide
margins to forbid.'> Compared with presarving this truly important right, what's a little
matter like conducting apresidential electionin a congtitutional manner and protecting the
condtitutiona rights of those who voted in it? According to Justice Breyer, not much.

Perhapsit should come as no surprise that the left wing of the current court would
object to deciding a controversd, high profile case involving partisan palitics that would
not contribute to the protection of the Ieft’s favored individud liberties. Somewhat more
surprisingly, however, the theory of judicid politicsunderlying Breyer’ sdissent in Bush v.
Gore is one to which more conservative members of the Court have sometimes been
attracted.

IN1992, for example, the Court reeffirmed the judicialy creeted right to abortion,
even while strongly hinting that some Justices who voted to do so had serious misgivings
about the decision’s consistency with the Condtitution.** And just last year, the Court
reaffirmed a condtitutiona right to so-called Miranda warnings,'** notwithstanding the fact
that some members of the mgority had previoudy said that suchwarnings are not required
by the Condtitution.*® In both cases, stare decisis was offered as the principd rationde

11 genberg, 120 S. Ct. at 2634 (Kennedy, J., dissenting).

12 gee 141 Cong. Rec. 35892 (1995); 142 Cong. Rec. 31169 (1996); 143 Cong. Rec. H1230
(1997); id., at S715. In both cases, theHousevoted to override President Clinton’ s veto, but the Senate
did not. See 142 Cong. Rec. 23851; id. at 25829 (1996); 144 Cong. Rec. H6213 (1998); id., at S10564.

113 planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 853 (1992).

114 Dickerson v. United States, 530 U.S. 428 (2000).

15 A's Justice Scalia pointed out, these statements include the following: Davis v. United
States, 512 U.S. 452, 457-58 (1994) (opinion of the Court,in which Kennedy, J., joined); Duckworth v.
Eagan, 492 U.S. 195, 203 (1989) (opinion of the Court, in which Kennedy, J., joined); Oregonv. Elstad,

470 U.S. 298 (1985) (opinion of the Court by O’ Connor, J.); New York v. Quarles, 467 U.S. 649 (1984)
(opinion of the Court by Rehnquist, J.).
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for the decision, but neither decision can be explained on that ground, for they both
reaffirmed some precedents while overruling other and more recent precedents.!¢

Far more important in both cases than any supposed respect for precedent was
aneagly discernable concernwiththe Court’s own public image and a fear of diminishing
its own politica capitd. Inthe abortion case, for example, amagjority of the Justicesissued
one of the most grandiose expressions of the judicid sdf-importance on record:

Like the character of an individud, the legitimecy of the Court must be
earned over time. So, indeed, must be the character of aNationof people
who aspire to live according to the rule of law. Ther belief in themsdves
as such apeopleis not readily separable from their understanding of the
Court invested with the authority to decide their congtitutional cases and
speak before dl others for their condtitutiona ideds. If the Court's
legitimecy should be undermined, then, so would the country beinitsvery
ability to seeitsdf through its congtitutional idedls’

The Miranda-warning opinion, which was mercifully free of such rhetoric, confined itsdf
to obsarving that Miranda “ has become embedded in routine police practice to the point
where the warnings have become part of our nationd culture.”*'® But the implications of
this bland statement are no less troubling. Indeed, | would trandate the Court’ sremark to
mean something like this We'd look pretty slly if the one rule of condtitutiond law that

18 Throughout its opinion in Casey, the Court refersto its decision to reaffirmthe “ essential
holding” or the “central holding” in Roe v. Wade, thereby conceding that it was overruling that
decision in part. See also Casey, 505 U.S. at 870 (plurality opinion) (“we must overrule those parts of
Thornburgh and Akron | which, in our view, are inconsistent with Roe's statement that the State has
alegitimate interest in promoting the life or potential life of the unborn™).

In Dickerson, the Court reaffirmed Miranda. But, as Justice Scalia pointed out in his dissent,
the proposition that failure to comply with Miranda’'s rules does not establish a constitutional
violation was central to the holdingsin at least four post-Miranda cases. 530 U.S. at 450-54.

17 Casey, 505 U.S. at 868.

118 Dickerson, 530 U.S. at 443.
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every Americanisfamiliar with, fromwatching untold numbersof cops and robbers shows
onteevison, were suddenly declared by the Supreme Court to be afigment of the Court’s
own imagination. The masses might even start to wonder where all the other rules of
condtitutiond law are coming from. And who knows what would happen to our nationa
culture then?

Three members of the Bush v. Gore mgority had joined one or both of these
opinions.!® It is therefore striking that dl three rejected the temptation to conserve the
Court’s palitica capitd by avoiding any involvement in Bush v. Gore. They could esslly
have avoided suchinvolvement, sSmply by vating not to review any of the Horida eection
cases.'?® Suchrefusds reguire no explanatiionand are without precedentia effect. Indeed,
it had been widdy anticipated that this is exactly what would happen before the Court
surprised the world by granting review in Bush |.

The Bush v. Gore mgority had to know that a decison in Bush's favor would
trigger anava anche of scurrilous accusations and politicaly motivated attacks, and endless
ingnuations about their persond integrity. They were thus faced with a very unpleasant
choice: if they enforced the law, they ranthe risk of acquiring areputationfor having done
the opposite, but if they refused to enforce the law, they would preserve their reputation
for judiciousness. Indeciding to hear the case, and thenresolving it in accordance withthe
law, the mgority demondrated genuine integrity and impartidity in exactly those
circumgtances where it is mogt difficult to practice.

Incontrast to Justice Stevens remarkable assault on George W. Bushfor having
had the temerity to defend himsalf againgt Vice Presdent Gore' s lawsuit, and in contrast
to Stevens emotiond attack on his colleagues for agreeing to hear Bush's appeal, the

19 Justices O’ Connor and Kennedy were co-authors (with Justice Souter) of the Court’s
opinion in Casey. They both joined Chief Justice Rehnquist’s majority opinion in Dickerson.

120 For arguments that seem to favortaking this approach, see Elizabeth Garrett, Leaving the
Decision to Congress, in The Vote: Bush, Gore, and the Supreme Court (C. Sunstein & R. Epstein,
eds., 2001); Jesse Choper, Why the Supreme Court Should Not Have Decided the Presidential
Election of 2000 (UC Berkeley School of Law Public Law and Legal Theory Working Paper No. 65,
2001).
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magority treated thisas alegal case that deserved to be treated as such by judges, evenif
others chose to use it as a palitica football:

None are more conscious of the vital limits on judicid authority than are
the members of this Court, and none stand more in admiration of the
Condtitution’ sdesign to leave the selection of the President to the people,
through their legidatures, and to the political sphere. When contending
parties invoke the process of the courts, however, it becomes our
unsought respongibility to resolve the federal and congtitutiond issuesthe
judicia system has been forced to confront.!?

One might think that fulfilling their unsought respongibilitiesis just aout the minimum that
we ought to expect from Supreme Court Justices, who are given life tenure for just this
purpose. But when one reflects on the concept of judicid integrity that infuses the
dissenting opinionsin Bush v. Gore, asmple willingnessto enforcethe law beginsto look
like akind of heroism.

B. TheArticlell Argument

The mgority’s decision in Bush v. Gore rdlied entirdy on an equal protection
andyss. One line of criticism, particularly gppeding to the conservative legd mind, is that
the decisionshould have restedinstead onthe andysis set forthin Chief Justice Rehnquist’s
concurring opinion.*? That opinion resolved the question that the Court had avoided in
Bush 1.

21 531 U.S. at 111.

122 gee eg., Richard A. Posner, Florida 2000: A Legal and Satistical Analysis of the
Election Deadlock and the Ensuing Litigation, 2001 Sup. Ct. Rev. (forthcoming); John Yoo, In
Defense of the Court’s Legitimacy, in The Vote: Bush, Gore, and the Supreme Court (C. Sunstein &
R. Epstein, eds., 2001); Richard A. Epstein, “ In Such Manner as the Legislature Thereof May Direct” :
The Outcomein Bush v Gore Defended, in The Vote: Bush, Gore, and the Supreme Court (C. Sunstein
& R. Epstein, eds., 2001).
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Artide 1 of the Condtitution provides. * Each State shdl appoint, in such manner
asthe Legidaturethereof may direct, aNumber of [presidentia] Electors. . ."*® Along
with Justices Scdia and Thomas, Rehnquist argued that the Florida Supreme Court had
violated the Condtitution by discarding the € ection statutes writtenby Florida slegidature,
and writing a new eection code that was incons stent with the legidature s directions.

One can make a powerful argument for this conclusion. Evenapart from its many
drange “interpretations’ of datutory language, the Florida court’s crucia
decisons—epecialy theorder for apartia and sdlective statewiderecount—weresmply
disconnected from anything in the statutes. Taken as a whole, moreover, the court’s
expogition of Horidalaw had results that were so absurd and inequitable that they could
not possibly have been intended by the legidature. Whatever authority there might be for
a state court to ignore the legidaure's directions in other contexts, Article Il of the
Condtitution gppears on its face to forbid such judicid reshaping of the law in connection
with the appointment of presidentid eectors. This straightforward textua argument has a
kind of intellectua power that no equal protection andyss can match. A more detailed
comparison of the mgjority’s equd protection approach with the Article 11 approach,
however, will show that the one is not so clearly preferable to the other as may first

appear.

Congder firg the weaknesses of the mgority’s anadlysis. The Supreme Court’s
entire equa protection jurigprudence is notorioudy ill-rooted in either the text of the
Fourteenth Amendment or in the expectations of those who enacted it. The vote-dilution
grand of the fundamenta interests branch of equal protection case law, moreover, is
particularly vulnerable to criticism based on the text and history of the Condtitution, as
Justice Harlan demondtrated in his devastating and unanswered dissent in Reynolds v.
Sms.*?* The evolution of the law of equal protection, moreover, has been something less
thanamode of logica consistency. New doctrinal pathways have sometimes been opened

128 .s. Const. art. |, § 1 cl. 2 (emphasis added).

124 377 U.S. at 616-32.
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up withscarcely alegd reasonoffered,*> while equaly plausible lines of development have
beenforeclosed or suddenly stopped inthar tracks without muchmore thana wave of the
hand.'?

Over the decades, the Court has developed a complex scheme under which it
requires varying degrees of judtificationfor the inequalities associated with different kinds
of laws. Bothcriticsand proponents of the aggressive use of equal protectionandysshave
contended that this scheme does not congtitute a set of preexigting rules that are gpplied
to new factua Stuations as they arise, but rather reflects a series of judgments made
independently of the theoreticdl apparatus that is used to explain the results!®
Notwithstanding the very red difficulty of identifying a coherent set of principles that are
gpplied ina principled manner throughout the Court’s equa protection cases, however, it
does not followthat every equal protection decision is anunprincipled exercise of political
judgment.

For example, giventhat the Court hasrequired statesto apportionther legidatures
on the basis of equal population in order to avoid diluting the votes of some citizens,
consgtency requires that this rue be gpplied to dl states. Credting an arbitrary
exception—suchas one for stateswithtwo Republican Senators, or one for statesthrough
whichthe Mississppi River passes—would clearly be unacceptable. Conversdly, refusng
to create suchexceptions is appropriately principled. At the other extreme, the creetion of

125 gep eg., U.S. Dept. of Agriculture v. Moreno, 413 U.S. 528 (1973) (holding that it is
“irrational” for a legislature to take action solely to harm a politically unpopular group); Romer v.
Evans, 116 S. Ct. 1620 (1996) (apparently concluding that a state may not forbid its subordinate
governmental unitsto grant special legal protections to certain politically unpopular groups).

126 gep eg., Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307 (1976) (refusing to
apply heightened scrutiny to age-based classifications); San Antonio Ind. Sch.Dist.v.Rodriguez, 411
U.S. 1 (1973) (refusing to examine wealth-based classifications under heightened scrutiny or under
fundamental -interests analysis).

127 gep e.g., San Antonio Ind. Sch. Dist. v. Rodriguez, 411 U.S. 1, 98-110 (1973) (Marshall, J.,
dissenting); Craig v. Boren, 429 U.S. 190, 220-21 (1976) (Rehnquist, J., dissenting); United States
Railroad Retirement Board v. Fritz, 449 U.S. 166, 176-77n.10 (1980) (opinion for the Court by Rehnquist,
J.); Cleburnev. Cleburne Living Ctr., Inc., 473 U.S. 432, 451-54 (1985) (Stevens, J., concurring).
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some exceptions is clearly proper, and therefore does not manifest an arbitrary or
unprincipled approach to the law. The Court, for example, has recognized that perfect
equdity of population in state legidaive districts would create enormous and possibly
insurmountable practica difficulties, and has therefore never demanded it.

Between these two extremes is a middle range, where more or less reasonable
differences of opinion might arise. Asthe failure of the Bush v. Gor e dissenters to mount
any meaningful criticiam of the mgority’s equal protection andyss suggests, thiscaseis
muchcloser to one extreme thanthe other. The Florida court’ srecount procedure wasrife
with differencesin the treetment of various categories of balotsthat were at best arbitrary,
and there was no compdling or even legitimate reason to create an equa protection
exception that would permit such cgpricious forms of inequdity. Indeed, the truly
unprincipled course of action would have been to cregte anexception on the basis of the
legdly flimsy or irrdevant grounds advanced by the Bush v. Gore dissenters.

Thus, the gpplication of equal protectionanadyssby the Bush v. Gore mgority did
not exhibit the sort of unprincipled, essentialy political judgments that have rightly made
legal conservatives uncomfortable with some of the Court’s equa protection decisons.

A related, but dightly different objectiontothe mgority’ sandyssisthat it will lead
to aflood of socidly undesirable litigation challenging avast number of traditiona eection
practices.’?® Must every voter now use exactly the same kind of ballot, which will be
counted by exactly the same kind of machine? If some bdlots are counted or recounted
by hand, must the same treatment be given to dl balots in that eection? Must voterswho
ask questions of offidals at their local palling place receive exactly the same answer in
precisdy the same words? Must those who count the ballots and tabulate the results
receive exactly the same training, and conduct themselves according to exactly the same
procedures? Isit even permissible for dection officids to be chosenin partisan ections,
as Horida s Secretary of State and many of itsloca canvassing officids were?

128 justice Stevens expressed concern about this supposedly slippery slope.531U.S. at 126.
Commentators,includingsome conservatives,havecriticized the Court’ s decision forthe same reason.
E.g., Robert H. Bork, Sanctimony Serving Politics: The Florida Fiasco, The New Criterion, March,
2001, at 4; Robert F. Nagel, From U.S. v. Nixon to Bush v. Gore, Weekly Standard, Dec. 25, 2000, at 20.
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These and a host of Smilar questions are now thought to be the inevitable subject
of litigation in the wake of future eections, where they will inevitably produce new
suspicions about judicid bias. That danger certainly does exist, even though the Court
expresdy limited its holding to cases involving a court-ordered statewide recount lacking
even the rudimentary requirements of equal treatment and fundamenta fairness.!®
Defendants in future cases will cite the narrow statement of the Court’ sholdinginorder to
show that Bush v. Gore does not compd radical and unwarranted changesin traditiona
electionpractices. But plantiffs will nonethel ess be able to argue that agreat many of those
practices have in one way or another crossed an ill-defined boundary between what is
impermissibly unequa and what is tolerably unequd.

Itistoo soon to know how many benefits will come a what cost asfuture courts
wrestle with the questions that are certainly going to ariseinan areathat the mgority fredy
acknowledged is fraught with “many complexities”**° But it is not too soon to recognize
that this is nothing new in the jurisprudence of equd protection. Indeed, virtudly every
magjor equa protection decision has created the potentia for smilar consequences. When
the Court held that segregated public schools are uncondtitutiond, it inevitably opened up
a hogt of quegtions about the permissbility of other forms of officia segregation and
discrimination. Some of those questions continue to be litigated amost a haf century
later. 13t Smilarly, whenthe Court ruled that legidative districts must be apportioned equaly
onthe basis of population, it opened the way for agreat deal of ensuing litigationabout the
exact degree of equality that is required, about the possibility of specid circumsatancesin
whichthere might be good reasonto relax the generd rule, and about the applicationof the
underlying principle of equa weighting for dl votes to arguably andogous Stuations like
that presented by politicaly gerrymandered districts.**?

129 531 U.S. at 109.

130 Id

18 E g., Adarand Constructors, Inc. v. Slater, 228 F.3d 1147 (10th Cir. 2000), cert. granted, 121
S. Ct. 1598 (2001).

12 oep eg., Karcher v. Daggett, 462 U.S. 725 (1983); Brown v. Thompson, 462 U.S. 835
(1983); Davisv. Bandemer, 478 U.S. 109 (1986).
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If Bush v. Gore does lead to litigation that results in sgnificant dterations of
American dection practices, that might merdly indicate that there isarea problem that
needs to be addressed, aswas clearly the case with Brown v. Board of Education. But
that hardly seems the most likely outcome. For dl their impressive industry and creetivity,
the lawyers in Bush v. Gore faled to produce examples of the existence of eection
practices that even approached the level of arbitrary and unnecessary unfairness that
pervaded the court-ordered recount in Florida. There may be some exidting practicesthat
will come into serious question as a result of Bush v. Gore, such as the availability of
recounts in sdlectively chosen jurisdictions under Florida's “protest” mechanism.**® But
there is little reason to bdieve, and nothing in the Court’s opinion to sugges, that any
massve or ingppropriate reconsiderationof America s traditional, decentralized electora
system is about to be undertaken by the federa courts.

Thus, the mgjority’s equd protection analysisis not quite so problematic as legd
conservatives may be inclined to suppose, either withrespect to itsrootsinprior case law
or with respect to itsimplications for future caselaw. Onthe other side of the scale, Chief
Jugtice Rehnquid’ s Artidle 11 andlysisis not without significant difficulties of its own.

Fird, dthough Rehnquist’ s andysisis anchored in the text of the Condtitution, its
textud anchor is an ambiguous one. It is certainly quite plausible to read Article 1l to
outlaw eection procedures that are devised by courts in contravention of a date
legidature s directions. But it is not inconceivable that the Congtitution’s reference to the
legidature s directions could refer to state statutes as interpreted by state courts. The
framers were wdl aware that statutes oftendo requirejudicid interpretationinorder to be
applied, and federa courts ordinarily assume that state statutes meanwhat state courts say
they mean. It would not be outlandish to interpret Artidle 1l as incorporating the same
background assumption.

Second, usng Rehnquist’ s Article 11 theory would have been unprecedented. In
one sensg, that is unproblematic. An Article |1 objection to a state' s election procedures
had apparently never come before the Court, and every issue hasto be anew issue once.

138 gee, eg., Siegel v. LePore, 234. F.3d 1163, 1194-1218 (Carnes, J., dissenting).
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Inanother sense, however, usngthe Artide |1 argument would have created some tension
withexiging precedent. L et us assume that the Florida Supreme Court’ s applicationof the
Florida election statutes was so far-fetched and untenable that it constituted an act of
legidating, rather thananinterpretation of exising law. The same canbesaid of asignificant
number of decisions by the U.S. Supreme Court itsglf.*** Indeed, the dissentersin some
of these cases have plausbly suggested that the Court was violating the Congtitution by
legidating from the bench.**> Although some of us would have been well pleased if Bush
v. Gore had sgnded the beginning of a new era of judicia respect for the text of the
gtatutes that the Supreme Court is charged withinterpreting, a decison relying on Article
Il would have exposed the Court to a colorable objection thet it was holding the Florida
court to standards of fiddlity in statutory interpretation that it has not imposed upon itsdlf.

Third, anopinionbased solely on Article I grounds might have suggested that the
Florida statutes themsdves were conditutionally unproblemétic. In fact, however,
substantia equal protection objections can be raised against a statutory scheme under
whichthe losing candidate can demand recounts in counties selectively chosenso astotilt
the incidence of random errors in his own favor. Although the mgority did not need to
reachthisissue, its gpplication of equal protectionandyss suggests, more strongly thanan
Article I andysis would have, that such objections should be taken quite serioudy.

Fourth, the precedentid basis for treating equal protectiondams (including vote-
dilution claims) asjudticiable is somewhat more well settled thanfor it istregting Article 11
issues as judticiable. Although the McPherson decison is quite clear on this point, there
does not seem to be anything approaching the large body of Fourteenth Amendment
precedent that is based on Baker v. Carr. Accordingly, in terms of the Court’s usual
approach to stare decisis, it is somewhat easer is judify passng over the judticiability
question in an equa protection decision than it would be in an Article 11 decison.

13 E g., Public Citizenv. U.S. Dept. of Justice, 491 U.S. 440 (1989); NLRB v. Catholic Bishop
of Chicago, 440 U.S. 490 (1987); United Steelworkersv. Weber, 443 U.S. 193 (1979); Griggs v. Duke
Power Co., 401 U.S. 424 (1971); Rector of Holy Trinity Church v. United States, 143 U.S. 457 (1892).

1% Catholic Bishop of Chicago, 440 U.S. at 508-18 (Brennan, J., dissenting); Weber, 443 U.S.
at 219-55 (Rehnquist, J., dissenting).
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Thus, the equal protection and Artide |l rationales for reversing the Florida
Supreme Court have somewhat different legal strengths, and corresponding weaknesses.
In important ways, the equal protection rationaleis less bold, and in that respect perhaps
more judicious. Even if oneisindinedto prefer an argument based on Articlell, as| am,
it is not preferable across dl the rdevant dimensions®*® And it is not on the whole so
cearly preferable as to provide agood reason for criticizing the mgority’s use of equal
protection. It should therefore come as no surprise that those members of the Court who
joined Chief Jugtice Rehnquigt’s opinion aso joined the mgority opinion.

C. The Suspiciously Narrow Holding

Courts, and especidly appellate courts, are supposed to apply genera rules and
standards to particular cases. When an appellate court cannot or will not articulate its
reasons at an appropriate level of generdity, oneis entitled to wonder whether it is being
driven by something other than principle. For that reason, there is something immediately
troubling about the Bush v. Gore mgority’s narrow statement of its holding:

The recount process, initsfeatures here described, isinconsstent
with the minimum procedures necessary to protect the fundamentd right
of each voter in the specia instance of a statewide recount under the
authority of asngle statejudicid officer. Our considerationislimitedtothe
present circumstances, for the problem of equa protection in eection
processes generdly presents many complexities.

The question before the Court is not whether local entities, inthe
exercise of ther expertise, may devel op different systems for implementing
elections. Instead, we are presented with a Stuation where a state court
withthe power to assure uniformity has ordered a statewide recount with
minimd procedural safeguards. Whenacourt orders a statewide remedy,

1% | pelieveboth that the analysis developed in Chief Justice Rehnquist’s concurrence has
some significant problems and that the conclusion he reaches can be defended. Space precludes my
presenting an alternative to his analysis here, but my doubts about certain aspects of his argument
reinforce my disinclination to criticize Justices O’ Connor and Kennedy for declining to embrace it.
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there must be at least some assurance that the rudimentary requirements
of equa treatment and fundamental fairness are satified.*®

Atleadt at fird, this could sound rather like the statement of people who know what result
they want, but can't quite say what their reasons are. Before jumping to that conclusion,
though, it’ simportant to remember that overly broad holdings can be worse thanthose that
are too narrow. Broad holdings may effectivdly decide future cases that are factudly
dissmilar in ways that should be legdly distinguished. That danger is particularly acute in
an area of the law, like equal protection, in which the Court is necessarily drawing lines
between “too much” and “not enough” without the benefit of guidance from the
Condtitution itsdif.

Closer consideration of the Bush v. Gore holding reveals good reasons for a
narrow holding. Firgt, it was appropriate to limit the decison to recounts. Procedures
employed after the decisonmakers know they are dedling with a close dection, in which
one candidateis provisiondly the loser, present opportunitiesfor abuse that are at the very
least much less pronounced in other circumstances. This case provides an example, for
nobody would ever have dreamed of proposing that an initial count of the balots be
conducted in the way that the court-ordered recount was proceeding in Florida. Without
accusing or exoneraing anyone in Florida of misconduct, it is obvious that the incentives
to adopt inappropriately discriminatory procedures increase dramatically once the
respons ble offidas know whichcandidateismore likdy to be adversely affected by them.

It was also appropriate to limit the decison to casesinvolving judicial recounts
because these enjoy a findity that is not present when executive officids make decisons
that are subject to judicid review. Smilaly, it was probably appropriate to limit the
decison to casesinvolving arecount by asingle judge because a) those are the casesin
which there is least likdy to be any good practica reason for tolerating significant
differences in the way smilar balotsare treated; and b) those are the cases in which there
isthe least chance that arbitrary differencesinthe treetment of balotswill cancel each other
out, and thus leave the result of the eection unaffected.

187 531 U.S. at 109.
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That leaves one limitation on the holding for which | cannot see a plausible
judtification: the retriction to statewide recounts. Although the inclusion of this limitation
seems mistakento me, itisardaively smdl point that cannot judtify the conclusionthat the
mgjority was result-oriented or unprincipled. If thisisthe only error inthe mgority opinion,
it isadmost miraculous that anopinionwrittenunder such enormous time pressures would
be so dightly blemished.

Fndly, it is worth emphasizing thet the Court did not preclude the application of
vote-dilution principlesto other e ection procedures, such as statewide recounts or counts
conducted by executive officids. The mgority decided only that they lacked aufficent time
and information to evauate such procedures responsibly in the context of this case. If
there' s one thing about this extraordinary case that should be undeniable, this would seem
to beit.

D. Fidelity to Federalism

Another common criticism of the Bush v. Gore mgority is that they behaved
hypocriticaly by interfering in Horida s resolutionof its own stete eection. These are the
same five Justiceswho have been moving in what many consider an aggressive fashion to
protect the Sates from federd interference in avariety of other contexts. What happened
to their solicitude for states' rightsin this case?®

One might smply turn the question around, and ask: What happened to the
dissenters' solicitude for federal authority and the fundamenta equa protection rights of
voters? This kind of “so’'s your Mother” response, however, is both inadequate and
inappropriate. It is inadequate because it’'s perfectly possible for everyone on the Court
to be guilty of hypocrisy. It's not much of a defenseto acharge of hypocrisy to show that
someone eseis hypocritica aswell. And it is inappropriate because it distracts attention
from the real question, which is whether the case was correctly decided or not.

1% gee eg., E.J. Dionne, Jr., So Much for States Rights, Wash. Post, Dec. 14, 2000, at A35;
John J. Dilulio, Equal Protection Run Amok: Conservatives Will Come to Regret the Court's
Rationalein Bush v. Gore, Weekly Standard, Dec. 25, 2000, at 25.
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The hypocrisy objection is never framed inpreciselegd terms, nor could it be by
any honest and knowledgeable commentator, for there is no legd tension between the
halding in Bush v. Gore and the holdingsin any of the Court’s other recent decisions. In
terms of precedent, moreover, a “federalism objection” to Bush v. Gore would be
ludicrous.*® States are required to conformtheir conduct with the U.S. Contitution, and
the Supreme Court has jurisdiction to correct state court judgments that are inconsstent
withthe Congtitution. No member of the Bush v. Gore mgority has ever questioned these
propositions, and none hasever suggested that the Supreme Court should stop enforcing
ether the Fourteenth Amendment or the Court’ s vote-dilution precedents.

The federalism objection thus turns out to be yet another criticism based on the
unproven premise that the Bush v. Gore mgority were paliticaly, rather than legdly,
misguided. But unless one can show that the mgority in fact were paliticaly rather than
legdly motivated, which | think has not and cannot be done, this objection is smply
another regrettable manifestation of the fashionably decadent view that judges cannot and
should not be anything except robed politicians.

E. TheControversial Remedy

Among the more interegting criticiams of the Bush v. Gore mgority is that they
erred by dedlining to remand the case to the state court with instructions to conduct a
recount under condtitutionaly permissble procedures. Justices Souter and Breyer, who
thought the Court should have refused to hear the case at dl, advocated this approachas
the best way of deding with the conditutiona violation whose existence they could not

deny.

Inorder to understand this criticism, it isimportant to recdl that Bush v. Gorewas
decided on December 12, the deadline for Florida to take advantage of the “safe harbor”

189 Accordingly, the dissenters made no objectionsbased on federalism, and did not suggest
that the majority opinion was in any sense out of line with the Court’s recent federalism decisions.
Justice Ginsburg did raisefederalismobjections to Chief Justice Rehnquist’s concurrence, but not to
the majority opinion.
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offered by federa law.*® Whether this non-binding deadline was met or not, however,

federa law required thet al presidential eectors meet and cast their votes on December

18.141 Asa practical matter, it is dmost inconceivable that the Florida courts could have

established condtitutionally adequate procedures, and then used them to conduct a
statewide, hand recount during this six-day period. And even if one supposes thet this

could somehow have been done, how could the loser have been givenany meaningful right

of appellate review within that time frame?#?

These difficulties are exactly what made the Souter/Breyer approach look so
politicdly attractive. Writing immediately after the Court’s decison, Michae W.
McConndl put it thisway:

Such adigposition would have maintained the 7-2 mgority for the entire
holding, which the American public would find vastly morereassuring. To
be sure, it is probably impossible to conduct a proper recount by [the
gatutory deadline of December 18], but by cutting off the possibility, the
court encouraged critics to blame the court mgority—rather than the
passage of time—for the outcome. 13

140 This statute, 3 U.S.C. § 5, purports to bind Congressin exercisingits constitutional duty
to count electoral votes. | doubt that this can constitutionally be accomplished by a statute. Each
house of Congress has the authority to determine its own rules of proceeding, U.S. Const. art. |, 85,
cl. 2, and it is far from clear that a statute can override that authority. But even if 3 U.S.C. § 5is
unconstitutional in this sense, that has no bearing on the legal issues that arose in Bush v. Gore

141 3U.S.C. §7. Unlike 3U.S.C. § 5, this statuteis clearly binding becauseit is directed at the
states and the presidential electors, rather than at Congress.

142 |t isthis problemthat probably caused the Court, appropriately enough, to mention due
process in its opinion even though the decision itself rested on equal protection. See531 U.S. at 532.
Some commentators have mistakenly thought that the Court was confused. See, e.g., Peter M. Shane,
Disappearing Democracy: How Bush v. Gore Undermined the Federal Right to Vote for Presidential
Electors, Florida St. L. Rev. [at n.59] (forthcoming).

143 Michael W. McConnell, A Muddled Ruling, Wall St. J., Dec. 14, 2000, at A26.
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Asauming, arguendo, that such political andysis could appropriately inform the Court’s
decision, | agree with Professor McConndll that this disposition would have spared the
Supreme Court someof the criticismthat it hasreceived, and that the indtitutiona political
interests of the Court might have been served by a nearly unanimous ruling that
encouraged the Floridacourt to make yet another effort to find a“ better” way to count the
ball otsthanthe initid machine counts had provided. It would then have become more clear
to more people that the Florida court's project had been frustrated by smple redlity, as
wadl as by its own mistakeinextending the “ protest” period beyond the statutory deadline.

Although it's easy to see how this approach might have prevented some of the
political criticism that the Court has received, it isaso easy to see how such a stratagem
could have blown up in the Court’ s face.

Firg, the Forida court had already proved to be highly aggressve and
irresponsible in dedling with federa law and with the U.S. Supreme Court. It is therefore
quite possible that the next stab at a statewide recount would have beeninfected withnew
condtitutiond problems, whichthe U.S. Supreme Court would then have had to deal with
under time pressures even greeter than those it faced in Bush v. Gore itsdf.

Second, the passing of the December 12 “safe harbor” deadline would virtualy
have assured intervention by the Horida legidature. With the eection results themsdves
dill tied up in litigation, and the legd deadline of December 18 for the meeting of the
electord college fast approaching, Floridawould have beeninreal danger of having made
no clear choice of dectors in time for the electoral college to meet. Accordingly, the
legidature was aready gearing up to appoint a date of electors directly.*** Giventhe
makeup of the Florida legidature, and the fact that Bush was the certified winner of the
election, it is safe to predict that a date of eectors pledged to Bush would have been
selected.

That would have created awhole new swarm of legd and politica controversies.

144 gee eg., David Firestone, Legislators Move on Electors, Court Set to Hear Appeal, New
York Times, Dec. 7, 2000.

62



NEL SON LUND Unbearable Rightness of Bush v. Gore

Good argumentscan be made, on the basis of boththe Congtitutionand apecific federal
datute, that the legidature would have had aright, or evena condtitutiona duty, to step in
and appoint electors.’* But this had never happened before, and the legd basis for it was
anything but crysta clear. More litigation, probably beginning inthe Florida courts, would
therefore have ensued, and it isentirdly possible that the U.S. Supreme Court would have
been faced with a new set of difficult legd questions, which would have been posed in an
atmosphere even more paliticaly charged than before. And if the ongoing recount of
Florida bdlots had at some point dong the way tipped just once in Gore's favor, the
politica higtrionics on both sideswould probably havereached levds well beyond the very
impressve exchanges of venomthat we had aready observed. Interventionby the Florida
legidature aso would have heightened the chances that Congress would have received
votesfrommultiple dates of putative electors, as had happened in 1876. This would have
generated yet more litigation, with dl the added potentid for the U.S. Supreme Court to
be accused of politically motivated decisions, no matter how it ruled.

We have no way of knowing whether the Bush v. Gore mgority had
consderations like these in mind when they decided the case, let done whether or not it

145 Articlell of the Constitution specifiesthat each state“ shall” appoint el ectors. Consistent
withthe duty suggested by that language, the Supreme Court long ago quoted with apparent approval
the following statement from a Senate committee report: “Whatever provisions may be made by
statute, or by the state constitution, to choose electors by the people, there is no doubt of the right
of the legislature to resume the power at any time, for it can neither be taken away nor abdicated.”
McPherson v. Blacker, 146 U.S. 1, 35 (1892) (quoting Senate Rep. 1st Sess. 43d Cong. No. 395)). This,
however, was dicta, and the passage from the Senate Report hardly constitutes a unchallengeable
interpretation of the Constitution.

In addition, a statute first enacted in 1845 provides: “Whenever any State has held an
election for the purpose of choosing electors, and has failed to make a choice on the day prescribed
by law, the electors may be appointed on asubsequent day in such amanner as thelegislature of such
State may direct.” 3 U.S.C. § 2. Among the most obvious examples of an election that failed to result
in achoice of electors would seemto be onethat remainedtied up in litigation after the “ safe harbor”
period designated in 3 U.S.C. § 5 had expired. Here again, however, such an interpretation is not
indisputably correct. And,inany event, it is possible that, as Richard D. Friedman has contended, the
law would have allowed different sl ates of el ectors to meet on December 18, with decisionsas to which
slate was legitimate to be decided later. Richard D. Friedman, Trying to Make Peace with Bush v. Gore,
Fla. St. L. Rev. (forthcoming 2001).
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would have been shrewder to accept the Souter/Breyer invitation. Judging from the
opinions that actualy issued, however, it is doubtful that Professor McConndl is right to
suppose that there could have been seven votes for aremand aong the lines that Souter
and Breyer suggested. Breyer and Souter clearly thought that it was condtitutionaly
permissible to confine a recount to “undervote” balots,** while the five Justices who
joined the mgjority opinion treated this aspect of the Florida court’ s decision as a serious
problem.’*” A remand order that submerged this disagreement would have been
irresponsible because it would have | eft the FHorida judges without clear ingtructions as to
how they could ensure that any further recount they attempted would comply with
condtitutiona standards.

More important, there is no reason to criticize the mgjority for rgecting the
Souter/Breyer approach.*® Apart from the questionable propriety of employing such
caculations,'* they were entirely unnecessary.

My reasonfor offering this conclusionis quite smple: the Souter/Breyer approach
was legally untenable, and for exactly the reasons given by the mgority. On December

146 531 U.S. at 145 (Breyer, J., joined by Souter J., dissenting).
147 1d. at 107-08 (per curiam).

18 Neither is there any good reason to assumethat the majority was politically motivated.
For that reason, | cannot embrace the otherwise interesting approach taken in Michael Abramowicz
and Maxwell L. Stearns, Beyond Counting Votes: The Political Economy of Bush v. Gore, (George
Mason University Law School Working Paper No. 01-09, 2001). In this paper, the authors conjecture
on the basis of their intuitions that the Bush v. Gore Justices did not express their honest views of
what the law required, and the authors seek to explain this behavior as aproduct of implicit intracourt
logrolling.

149 Some commentators have suggested, with varying degrees of enthusiasm, that the
Court’ s decision may have beenjustified by its practical effects evenif it waslegally wrong. See, e.g.,
Richard A. Posner, Breaking the Deadlock: The 2000 Election, the Constitution, and the Courts 190-
98 (Princeton U., 2001); Cass Sunstein, Order without Law, in The Vote: Bush, Gore, and the Supreme
Court (C. Sunstein & R. Epstein, eds., 2001). For a critique of such arguments, see Ward
Farnsworth,” To Do a Great Right, Do a Little Wrong: A User’s Guide to Judicial Lawlessness, Minn.
L. Rev. (forthcoming).
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11, just one day before the decison in Bush v. Gore, the FHorida Supreme Court had
finaly issued its decision in response to the remand in Bush 1. In that opinion, the Forida
court had interpreted state law to dlowthe latefiling of amended e ectionreturns by county
offidds in only two circumstances. where a late filing would preclude someone from
exercisng hisrightsunder the statutory*“ contest” provisions, and where the late filing woul d
“result inHoridavotersnot participating fully in the federa eectora process, asprovided
in 3 U.S.C. § 5 [the ‘safe harbor’ provision of federa law].”**® Perhaps even more
emphaticaly, the FloridaCourt said in the same opinion: “Although the [Florida Election]
Code sets no specific deadline by which amanua recount must be completed, the time
required to complete a manua recount must be reasonable,”**! to which it added the
following footnote:

What isareasonable time required for completionwill, inpart, depend on
whether the dection is for a statewide office, for afedera office, or for
presdential electors. In the case of the presidentid dection, the
determination of reasonableness must be circumscribed by the provisons
of 3 U.S.C. 8§ 5, which sets December 12, 2000, as the date for fina
determinationof any state’ s dispute concerningitsel ectorsinorder for that
determination to be given conclusive effect in Congress.>?

1%0 pam Beach Cty. Canvassing Bd. v. Harris, 772 So.2d 1273, 1289 (2000). The Floridacourt
had repeatedly made the same point initsinitial opinion in the case. See 772 So. 2d 1220, 1237,1239,
1239-40 (2000).

The cited statement from Palm Beach Cty. Canvassing Bd. was cited by the Bush v. Gore
majority in the Court’s dlip opinion. Unfortunately, the West Publishing Company inserted an
incorrect citation in its Supreme Court Reporter. Because of West’s error, some commentators have
mistakenly believed that the Supreme Court offered a nonsensical citation foracrucial propositionin
its opinion. See, e.g., Michael W. McConnell, Two-and-a-Half Cheers for Bush v Gore, in The Vote:
Bush, Gore,and the Supreme Court, at 118 (C. Sunstein & R. Epstein, eds., 2001)); Jack M. Balkin, Bush
v. Gore and the Boundary Between Law and Politics, 110 Yale L.J. 1407, 1429-30 & n.79 (2001).

151 772 So0.2d at 1285-86.

152 1d. at 1286 n17.
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And again, in the same opinion:

Asdways, it is necessary to read dl provisions of the [Forida] eections
code in pari materia. In this case, that comprehensive reading required
that there be time for an dections contest pursuant to section 102.168,
which dl parties had agreed was a necessary component of the statutory
scheme and to accommodate the outside deadline set forthin 3 U.S.C.
§ 5 of December 12, 2000.%%3

Thus, the FHorida Supreme Court had already concluded, as a matter of state
law, that recounts had to be concluded by December 12.** If the U.S. Supreme Court
had remanded the case on December 12 with ingtructions or encouragement to conduct
a recount under congtitutionally adequate procedures, it would have been ordering or
inviting the FHorida court to violate Florida law as construed by the Florida Supreme
Court. The U.S. Supreme Court Smply had no groundsfor doing that because the ensuing
violation of gtate law would not have been dictated by any requirement of federd law.

One might argue that the Florida court’ s discussion of the binding nature of the
December 12 deadline camein the context of a discusson of the “protest” provisons of

188 1d. at 1290 n.22 (emphasis added). In the concluding section of the opinion, the court
reiterated the point yet again:

[B]ased upon our perception of legislative intent, we have ruled that election
returns must be accepted for filing unlessit can clearly be determined that the late
filing would prevent an election contest or the consideration of Florida'svotein a
presidential election. This statutory construction reflects our view that the
Legislature would not wish to endanger Florida’s vote being counted in a
presidential election. This ruling is not only consistent with our priorinterpretation
of the entire statutory election scheme, but also with our identification of the
important legislative policies underlying that scheme.

Id. at 1291.

1% Whether or not 3 U.S.C. § 5 is legally binding on Congress, Florida law could safely
presume that Congresswould be virtually certain to comply withit,for political reasonsif forno other.

66



NEL SON LUND Unbearable Rightness of Bush v. Gore

the Florida e ection code, wheress the issuesin Bush v. Gore arose under the “ contest”
provisons. Nothing inthe Florida court’ s December 11 opinion, however, suggested that
this should make any difference & al. The Forida court’s decison in the “contest” case,
moreover, referenced the federa “ safe harbor” statute, without mentioning any dterndtive
possible deadlines.* The U.S. Supreme Court Smply had no basis a dl for inferring that
some deedline other than December 12 would be gpplicable under state law to the
“conte” a issuein this case.

Still, one might say, the Supreme Court should &t least have remanded the caseto
the Floridacourt so that it could reexamine the Satelaw questionitsdf. Perhapsthat court
would have concluded that state law ultimately subordinated the December 12 deadline
to the god of obtaining a condtitutionally acceptable hand recount.

Far enough. But that is exactly what the Supreme Court did. Contrary to a
widespread misperception, the Supreme Court did not forbid the Florida court from
atempting to conduct a statewide recount under congtitutionally permissible standards.**
That would have been the effect of a judgment that reversed the Florida court and
remanded with ingructions to dismiss the case.>” But the Court did not order the case
dismissed. Instead, it reversed and remanded withingructions “for further proceedings not
inconggtent with this opinion.” And the Forida court could indeed have ordered a new
recount without acting inconsstently with the Supreme Court’ s opinion.

155 Spe 772 So.2d at 1248.

1% The myth that the Supreme Court forbade the Florida court from conducting a recount
under constitutionally permissible standards began with statements in the dissenting opinions. See
531 U.S. at 126 (Stevens, J., dissenting) (“the majority nonetheless orders the termination of the
contest proceeding”); id. at 551 (Breyer, J., dissenting) (“there is no justification for the majority’s
remedy, which is simply to reverse the lower court and halt the recount entirely”). Stevens'sclaimis
simply wrong. Breyer’ sstatement is not so clearly wrong as atechnical matter, but it is misleading. The
majority did halt the particular (unconstitutional) recount ordered by the Florida court, but that is all
that it did.

157 When the Court decides to order a case dismissed, it knows how to say so. See eg.,

Calderon v. Ashmus, 523 U.S. 740 (1998); Growe v. Emison, 507 U.S. 25 (1993); Mississippi V.
Louisiana, 506 U.S. 73 (1992).
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The only statement in the Supreme Court’s opinion that could conceivably be
conddered “inconsgtent” with anew recount is the following:

Because the Florida Supreme Court has said that the Florida Legidature
intended to obtain the safe-harbor benefits of 3 U.S.C. § 5, Justice
BREY ER' s proposed remedy—remanding to the FloridaSupreme Court
for its ordering of a conditutiondly proper contest until December
18—contemplates action in violation of the Florida eection code, and
hence could not be part of an* appropriate” order authorized by Fla. Stat.
§ 102.168(8) (2000).™8

It istrue that this statement assumes that Florida law hadn’t changed between December
11 and December 12, and it assumes that the December 11 opinion meant what it
appeared to say. But this statement does not purport to forbid the Florida court from
concluding on remand that the U.S. Supreme Court had misinterpreted the statements it
made on December 11. The Supreme Court’ s statement, for that matter, does not purport
to forbid the Florida court from overruling its own December 11 interpretationof Forida
law.*® Thus, as alega matter, the Florida court was indeed | eft free to order the sort of
recount that Justices Souter and Breyer suggested.'®

Gore' s lawyers reportedly recognized that the Florida Supreme Court had been

1% 531 U.S. at 111.

1% That interpretation, it is worth noting, was hardly compelled by the Florida statutes.
Those statutes make no mention of 3 U.S.C. § 5, and there appears to be no reason to suppose that
anyone in the enacting legislatures had ever heard of this once-obscure federal law.

180 1t is no doubt true that the Supreme Court’s failure to make this fact explicit left many
readers with the impression that the Court did not “want” to see another attempt at arecount. And
it may even betrue that the Justices anticipated this effect. But the Court had nolegal duty to remind
the Florida judges of their power to interpret Floridalaw, especially after those judges had complied
avery sorry record of abusing that power.
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left free to order anew recount, but decided on political grounds not to request one.***
There is not much to be gained by speculating about what the Florida court might have
done in response to such a request,’®? but it is important to recognize that the U.S.
Supreme Court did not prevent Gore from continuing to litigate his case, and that the U.S.
Supreme Court did not dictate the interpretation of Foridalaw to the Forida courts.

Here again, asin every other aspect of this case, the mgority smply applied the

1 Wwashington Post Political Staff, Deadlock: The Inside Story of America’s Closest
Election 234-35 (2001). Unlike the law professors who have stubbornly refused to recognize that the
Supreme Court said exactly what it said, and not something else, Gore’s lead lawyers have publicly
acknowledged that the Court’s opinion did not foreclose the Florida court from ordering a new
recount. David Boies acknowledged thisin response to a question from the audience at the Cardozo
Law School symposium where this article was first presented. Ronald Klain made a similar
acknowledgment in response to a question from the audience at the Federalist Society’s National
Lawyers ConventioninWashington,D.C.on November 17, 2001. Both of themal so indicated that they
believed (what I thinkit entirely reasonable to believe) that the Floridacourt would have been unlikely
to take advantage of its power to order a new recount, but that is very different fromclaimingthat the
Supreme Court had taken this power away.

82 Gore’s lawsuit was dismissed by the Florida Supreme Court two days after the U.S.
Supreme Court’ s decision.On December 22, after the el ectoral collegehad met, the Floridacourt i ssued
anopinionin which it mistakenly,though conveniently,interpreted the U.S. Supreme Court’ s opinion
as having “mandated that any manual recount be concluded by December 12, 2000.” Gore v. Harris,
773 So.2d 524, 526 (2000). But the court added:

Moreover, upon reflection,we concludethat the devel opment of aspecific, uniform
standard necessary to ensure equal application and to secure the fundamental right
to vote throughout the State of Florida should be left to the body we believe best
equipped to study and address it, the Legislature.

Id. If taken at face value, this suggests that the Florida court might not have been willing to torture
the state’ s election laws any furtherin orderto provide Gore with afew more days of recounting, even
if he had asked the court to do so.

It is also worth noting that Gore’s decision to concede the election also had the effect of
obscuring an ironic and widely overlooked effect of the Florida court’s decision to wait two days
before dismissing his lawsuit: that delay prevented Florida from complying with the December 12
deadline.
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law. If that turned out to be bad poalitics, which is a pretty dubious proposition anyway, it
at least had the merit of being the right thing for judges to do.

Conclusion

For severa decades, conditutiona law has hdd that states may not weight the
votes of people according to where they reside without alegitimateand compdling public
purpose. Such vote dilution permeated the recount process designed by the Florida
Supreme Court, and that court offered no coherent, let done compdlling, justification for
the discriminationit wasimposingonthe e ection process. Nor was any judtificationoffered
by either of the two dissenting U.S. Supreme Justices who clamed that they could not
perceive the completely obvious conditutiona problem identified by the other seven.

The Bush v. Gore mgority opinionhas been harshly criticized—by the dissenters
and by awide range of commentators—for avariety of supposed sins. The Court should
have refused to hear the case for fear of creatingan* appearance’ of palitica partidity. The
Court should have refused to apply its Fourteenth Amendment precedents for fear of
having them taken serioudy in future cases. The Court should have ignored the Florida
court’ sone-day old decison about the meaning of Florida law, thereby inviting that court
to commit further violaions of federd law. The Court should have refused to gpply well-
established federa law in this case because of a supposed commitment by the Court’s
conservatives to some notion of federaism imputed to them by people who have
gpparently never read their opinions.

None of these criticiams hasthe dightest lega merit. Everyone of themisapolitica
criticism, offered by people who have forgotten the distinction between law and politics,
or who do not want the distinction to exigt, or who do not want to be snickered at for
defending the didinction. Once one surrenders that digtinction, however, al of law
becomes at best a decadent exercise in sophistry.

Faced with a gross violation of law by a subordinate court, the Bush v. Gore
mgjority did exactly what an appdlate court is supposed to do. It reversed the erroneous
decison, and upheld the law. That this actionhas provoked so much outrage, and so little
reasoned approval, suggests that the history of our contemporary legd culture may have
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to be written by a Tacitus, or perhaps a Juvend.
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