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NAFTA MEETS THE AMERICAN TORTS PROCESS:
O’KEEFE V. LOEWEN

Michael I. Krauss®
INTRODUCTION

A Mississippi jury’s $500 million damage award in a clash between
two funeral service companies has escalated into a NAFTA dispute that
could significantly alter tort suits in the United States, international trade
law, or perhaps even both.! The circumstances that led to this award serve
as a warning to foreign investors about the importance of understanding
the idiosyncrasies of doing business in the United States, where the legal
culture is at times more foreign than the social or business culture.

When the Loewen Group, a rapidly growing Canadian funeral home
conglomerate, entered the Mississippi market in 1990, it could not foresee
that this move would bring about the eventual ruin of the company.
Loewen soon found itself embroiled in a dispute with O’Keefe, a local
Mississipp1 funeral home operator, over the terms of a funeral insurance
contract. When Loewen declined an offer to settie what to all appearances
was a routine contract dispute worth no more than a few million dollars,
the local corporation sued Loewen in Mississippi state court.

At the 1995 trial, race and nationality suddenly became major issues.
A flamboyant trial attorney represented O’Keefe. This attorney’s populist
arguments, unimpeded by an elected trial judge, portrayed Loewen as a
greedy foreign invader out to deceive and cheat grieving consumers of
funeral home services. The argument apparently succeeded as the jury
returned a verdict of $260 million. After a court-ordered reconsideration,
which was requested by the stunned lawyers for Loewen, the jury in-
creased this award to $500 million, of which $400 million was punitive
damages. Loewen’s ability to appeal was substantially impeded by Missis-
sippi’s requirement that defendants post a supersedeas bond equal to 125%
of the total award. Faced with bankruptcy whether or not it appealed the
award, Loewen settled the case with O’Keefe for $175 million.

Effectively prevented from pursuing the action further in state or fed-
eral courts, Loewen has turned to the North American Free Trade Agree-
ment (NAFTA) for relief. Loewen has filed suit against the United States,
claiming that the Mississippi court proceeding violated two provisions of

* Michael I. Krauss is currently a Professor of Law at George Mason University School of Law
and may be contacted via e-mail at Mkrauss@gmu.edu. Thanks to John Laskin and Daniel Polsby for
their useful comments, and to Scott Meyers, Dan Murray, and Richard W. Roberts, Ir. for their re-
search assistance.

1 See O’Keefe v. The Loewen Group Inc., 91-67-423 (Cir. Ct., Hinds Co., Miss. 1995).
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NAFTA’s Chapter 11 governing the treatment of foreign investors. Only
eight other claims have ever been made under these provisions of NAFTA
by foreign investors; none has ever been made by a foreign corporation
regarding another country’s judiciary.

Loewen's NAFTA claim will be decided following secret meetings
before an arbitration panel composed of three men, none of whom is a
sitting judge in either the United States or Canada. Supporters of both tort
reform and trial lawyers groups, as well as representatives of the United
States and Canadian governments, are closely watching the case. If
Loewen prevails, the United States will have to redress the losses that
Loewen suffered in a Mississippi court. Even if Loewen does not win, the
case demonstrates how foreign companies can use NAFTA to review
American tort awards in an international forum. Unless that option is
blocked—and both the United States and Canada have expressed an inter-
est in amending NAFTA to this end—more companies can be expected to
bring similar challenges. This, in turn, could provide pressure to bring
American tort procedures and awards into alignment with the tort law of
other Western nations.

Part I of this Article provides necessary background information re-
lating to the funeral home and funeral insurance industries and introduces
the parties. Part II relates the rich factual predicate of the O’Keefe v.
Loewen lawsuit. Part 1II clarifies Loewen’s NAFTA challenge. Finally,
Part IV discusses similar cases filed against Canada and the United States,
and explains what they may mean for the future of American tort law and
for NAFTA.

I.  BACKGROUND

A. Market Inefficiencies in the Funeral Home Industry

There are approximately 22,500 funeral homes in America.? Until
very recently, virtually all were family-owned and community-based.?
However, the 1990s brought consolidation to the industry, with three or
four conglomerates purchasing approximately 2,700 funeral homes.* Be-
cause funeral homes are traditionally tied closely to the communities they
serve, the conglomerates have not changed the names of the funeral homes
they purchase, and generally retain their former owners as salaried manag-

ers.”

2 See Nina Bernstein, Brash Funeral Chain Meets its Match in the Old South, N.Y. TIMES, Jan.
27,1996, § 1, at 6.

3 1

4

S
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The conglomerates are able to reduce costs by centralizing operations
such as body-preparation, phone banks, and motor pools for a geographic
area into clusters.5 They are also able to increase profits by negotiating
lower prices for high volumes of supplies such as caskets, embalming
fluid, and hearses.” Consolidation has, in short, produced higher profits
and fed an ever-greater expansion of the industry.® However, lower costs
for funeral homes have apparently not translated into lower prices for con-
sumers.

Contributing to the stable or even increased prices accompanying
consolidation is what appears to be a rather strong inelasticity of demand
for funeral services, which the old community-based firms did not fully
exploit. Many people apparently do not comparison shop for funeral home
services, being more concerned with location and reputation than price.’
The grief accompanying a loved one’s demise and the survivors’ desire not
to be seen as parsimonious are major factors explaining this inelasticity.'
Social norms had apparently made local funeral home operators reluctant
to fully exploit this phenomenon. Such norms have less influence on con-
glomerates that have tended to increase prices as soon as they establish a
strong presence in a local market. The Loewen Group, for example, made
a practice of increasing prices by as much as fifteen percent at newly ac-
quired homes.!" As funeral services cannot be postponed, the industry is
practicaily recession-proof. Little wonder, then, that Wall Street analysts
enthusiastically supported the consolidation of the 1990s.!?

Along with funeral services and casket sales, many funeral homes
also sell funeral insurance. Funeral insurance sounds like an oxymoron
since insurance is meant to protect against large uncertain losses, and yet
nothing is more certain than the fact that people die (and so need funeral
services). The timing of the funeral (unlike the timing of the death of the
person to be buried) usually poses no particular problems, and the cost of
the funeral is often only a minor part of the total economic cost occasioned
by the death. Life insurance, then, should cover the cost of funerals. In
fact, poor families without life insurance often use funeral insurance as a
high-cost “lay-away” method to pre-pay for funerals.”® Funeral insurance

Robin Fields, Grim Time for Funeral Firms, L.A. TIMES, Oct. 24, 1999, at C1.
Jonathon Harr, The Burial, THE NEW YORKER, Nov. 1, 1999, at 70, 80.
See Bernstein, supra note 2.
9 Fields, supra note 6, at C4.

10 Harr, supra note 7, at 80.

14

12 Robert Tomsho, Funeral Parlors Become Big Business, WALL ST. J., Sept. 18, 1996, at Bl
(discussing “the flood of Wall Street money into the funeral business”). Id at B4. But see, Bruce Inger-
soll, Senate Probe of Funeral Home Abuses May Spur Stricter Federal Regulation, WALL ST. J., Oct.
22,1999, at B11.

13 See Judith A. Frank, Preneed Funeral Plans: The Case For Uniformity, 4 ELDER L.J. 1, 9
(1996). See also Nicole Ostrow, Paying to Death: Call it Industrial Life Insurance or Funeral Insur-

90 -3 N
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is paid for by the consumer in either a lump sum payment or by install-
ments.'* The named beneficiary of the policy is the funeral provider.'s
Upon the death of the consumer, the benefit is then paid to the funeral pro-
vider to cover the costs of the funeral already arranged.'® The wish to force
one’s estate to pay tribute also plays an important role in the funeral insur-
ance business. Many insureds want to guarantee that their loved ones will
not have to pay for the lavish funeral desired. Although largely indistin-
guishable from term life insurance in function, funeral insurance is always
more expensive; $5,000 worth of funeral insurance costs much more than
$5,000 worth of term life.!”

B. The Defendant: The Loewen Group

As of 1996, the Vancouver-based Loewen Group was the second
largest consolidator of funeral services in North America, owning 856
funeral homes and 203 cemeteries (ninety percent of which were located in
the United States).'® Its 73-year-old founder, Raymond Loewen, was the
son of a Mennonite funeral home operator in rural Manitoba. During the
1940s, Raymond gradually took over the management of his father’s busi-
ness. A deeply religious man who typically began corporate meetings with
a handholding prayer session, Raymond Loewen also proved a fierce busi-
nessman. He regularly told the story of his first management decision,
which was to fire his ineffectual brothers from their positions in the family
firm."

Raymond Loewen was adept at expanding the family business, and by
1987 his company owned sixty-eight funeral homes in English Canada.?
Big money, Loewen suspected, might be made by expanding into the

ance, the State Calls it a Rip-Off, FLA. TIMES UNION, Apr. 26, 1999, § First Business {(Magazine), at
12.

14 14,

15 1

16 14

17 See Ostrow, supra note 13. This article describes a woman who paid a $2.09 weekly premium
for 50 years on a funeral insurance policy. Although she had paid $7,200 for her policy over this period
of time, the company only paid out the $1,000 face value of her policy when she died. Funeral insur-
ance typically targets the poor, because they are often in need of immediate benefits to pay for a fu-
neral, and because the payments are very low. However, the value of the policy is also very low. By
contrast, renewable life insurance policies for a healthy people are not much more expensive, perhaps
$10 to $20 a month, but the payout value of the policy typically starts at $100,000. Life insurance may
not always be an option for someone in need of funeral benefits, however, because it can sometimes
take several months to pay out.

18 Iisa Bank Fasig, Loewen Rebounds Afier Damaging Lawsuits, CINCINNATI ENQUIRER, Apr.
15, 1996, at D1. The other major conglomerates are Service Corp. International, which is the largest,
and Stewart Enterprises Inc. Fields. Fields, supra note 6.

19 Bemstein, supra note 2.

20 Harr, supra note 7, at 79.
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much larger, but also more competitive, American market.?! Shortly after
one modest acquisition in Flint, Michigan, Loewen was offered an eight-
home chain in California at a bargain price.?? These two profitable oppor-
tunities were wholly unsolicited: Raymond Loewen saw this as a sign that
God was answering affirmatively his question about whether to enter the
United States market.”? The company thus began an extremely aggressive
series of American acquisitions, and by the early 1990’s the Loewen
Group was drawing ninety-percent of its revenue from the United States,
and stating its income in U.S. dollars.*

The Loewen Group entered the Mississippi market in 1990 when it
purchased the Riemann Brothers’ Funeral Homes holdings in Gulfport and
Biloxi. These holdings included several funeral homes and one funeral
insurance subsidiary.”® Loewen next purchased Wright & Ferguson, the
largest funeral home in Jackson. Rather than provide its own funeral insur-
ance, Wright & Ferguson had contracted with Gulf National Life Insur-
ance Company to provide funeral insurance. Jeremiah O’Keefe, a Biloxi
funeral home and insurance businessman, owned Gulf National.?® After its
purchase by Loewen, however, Wright & Ferguson discontinued selling
Gulf National funeral insurance policies and instead sold Riemann Broth-
ers’ insurance.?’

The Loewen Group’s decision to sell Riemann funeral insurance in
Jackson significantly depleted the cash flow of the Gulf National funeral
insurance company, already in dire straits as a result of an infelicitous in-
vestment in a savings-and-loan. As a result, the Mississippi Insurance De-
partment placed the Gulf National Insurance Company under “administra-
tive supervision.”?® It is possible that Loewen intended this result in the
hope of driving O’Keefe out of business. Ironically, this action caused
O’Keefe to file the lawsuit that eventually drove Loewen out of business.

C. The Plaintiff: Jeremiah O’Keefe

Jeremiah O’Keefe’s first American ancestor was an Irish immigrant
and livery stable owner, who happened upon a very lucrative side business

21 Loewen Corp.’s CFO, Robert Lundfren, recently recalled Raymond Loewen’s fear of getting
“eaten alive” in the much more competitive (i.e., efficient) United States market. See Harr, supra note
7,at79.

22 Seeid.

23 Seeid. at 80.

%

25 Bemnstein, supra note 2. Gulfport and Biloxi are both situated along the southernmost edge of
Mississippi—the Gulf coast—separated by about eight miles on United States Route 90. Jackson is
located roughly in the center of the state.

26 See id.

27 1.

28 Harr, supra note 7, at 83.
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2000] O’KEEFE V. LOEWEN 95
against its intended target, Mexico.
1. Ethyl Corporation v. Canada

Ethyl Corporation is a Virginia-based firm that manufactures MMT, a
fuel additive.'” Canadian environmental groups claimed that MMT dam-
ages automobiles’ emissions sensors, resulting in a failure to detect high
levels of emissions.'” However, these claims against MMT were insuffi-
ciently corroborated by scientific evidence, prohibiting Canada from pro-
scribeing the chemical under its environmental protection statute.'”® In-
stead of banning MMT outright, Canada forbade the importation of
MMT."’

Ethyl owned a subsidiary in Canada for the sole purpose of importing
and distributing MMT. Claiming that Canada had enacted the import ban
based on the same inadequate science that failed to justify a total prohibi-
tion, Ethyl brought action for $251 million against Canada under Chapter
11 of NAFTA.'® Ethyl based its claim upon Article 1110, alleging that the
ban on importing MMT amounted to an indirect confiscation of Ethyl’s
Canadian assets.'” '

The Canadian government apparently felt that if the case was allowed
to go before the arbitration panel, Canada stood a good chance of losing.
Therefore, Canada settled during the cooling-off period.*® It repealed the
import ban and paid Ethyl $13 million in damages, including $4.5 million
in attorneys’ fees.?”! In a letter to Ethyl, the Canadian Minister of the Envi-
ronment admitted that insufficient evidence existed regarding the health
risks of MMT.22

The importance of the Ethyl settlement should not be underestimated.
Canadian authorities evaluated evidence concerning the health risks of a
substance, and took action that harmed a foreign corporation. That Canada
arguably took action on the bases of “junk science” would normally not
have affected the legality of its decision. However, in this case the harmed
corporation was a foreign national. Under NAFTA’s Chapter 11, Ethyl
was able to impose its interests on a sovereign state. In effect, NAFTA
gave the foreign corporation greater rights than those enjoyed by domestic
corporations, as Ethyl’s ability to sue under NAFTA was completely de-

194 Amy Schroeder, £thyl Corporation v. Canada, THE AMERICAN LAWYER, June, 1997,

195 14

196 4.

197 14

198 J. Martin Wagner, International Investment Expropriation and Environmental Protection, 29
GOLDEN GATE U. L. REV,, 465, 491-95 (1999).

199 1d at 491-92.

200 fg at 495.

20t 54
202 g
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rived from Ethyl’s status as a foreign corporation.
2. Sun Belt Water v. Canada

The Ethyl victory paved the way for other suits. A California busi-
ness, Sun Belt Water Inc., sued Canada under Chapter 11 for $468 million
after the province of British Colombia banned the exportation of water.?”®
Sun Belt had won a contract to supply water to a small California town,
and then contracted with Snowcap Waters, a Canadian firm, to supply the
water.?* Canada’s fresh water supply is abundant: twenty percent of the
world’s fresh water flows through the country, most of it flowing unused
into salty seas.’® American businesses have been and continue to be inter-
ested in purchasing Canadian water.?”® However, nationalists in Canada
have long been opposed to water exports to their southern neighbors, in
part as a matter of national pride.?"’

The government of British Columbia banned the export of water from
its territory. This ban effectively cancelled the contract that Sun Belt had
previously signed to bring water by tanker into California. Both Snowcap
and Sun Belt sued the government of British Columbia.?® Snowcap’s suit
was settled, but Sun Belt’s was not.?® This prompted Sun Belt to file suit
under NAFTA's Chapter 11, claiming British Columbia’s government had
discriminated against it.!

3. Methanex v. United States

In addition to Loewen, the United States has been subject to another
claim under NAFTA's Chapter 11. Methanex, a Canadian corporation that
produces the gasoline additive MTBE, has filed suit under NAFTA
claiming that a California law phasing out MTBE is tantamount to expro-
priation.2!! MTBE is an effective oxygenate, cleaning the air as required
by federal legislation. However, MTBE has been identified as a possible
carcinogen, and on occasion finds its way into the water supply from de-
fective underground storage tanks. The governor of California labeled
MTBE a “significant risk to California's environment,” and the director of

203 United States Water Policy: There's Plenty Up North, THE ECONOMIST, Jan. 23, 1999.
204 f4.

205 4.

206 4.

207 It is unclear why sale of Canadian timber and petroleum to the United States does not simi-
larly rile nationalists. The rhetoric of being “sucked dry” by the American behemoth seems to have a

particularly hypnotic effect when water is being discussed.
208 g

209 j4

210 fq.
211 Natalia Williams, Health Canada Studies MTBE Warning, TORONTO STAR, July 28, 1999.
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the Environmental Protection Agency recently initiated proceedings de-
signed to ban it nationwide.?'? The claim is the largest Chapter 11 suit yet,
with Methanex alleging damages of $970 million.?"

Plaintiff companies claiming direct harm have brought all three of
these cases by state action. The Ethyl case protests against Canadian fed-
eral legislation, Sun Belt involves the action of the government of British
Columbia, and Methanex attacks California state action. The Loewen case
is unique in that it alleges harm caused by judicial action.

4. MetalClad v. Mexico

In a stunning decision in September 2000, a Chapter 11 panel found
that a Mexican state prevented an American company from operating a
toxic waste storage site because of its nationality.?* MetalClad had ob-
tained Mexican federal environmental approval for the facility, which was
sorely needed in a country producing 10 million tons of hazardous waste
each year with only one current storage site. But the state of San Luis
Potosi and the municipality of Guadalcazar, spurred on by Greenpeace
activists, exercised their federal rights and denied local approval. Metal-
Clad claimed the state and local setbacks were in fact based on its Ameri-
can citizenship. An international panel agreed, and condemned Mexico to
reimburse MetalClad for $16 million in reliance costs.?'

As a result of this claim and the other three previously mentioned in
this Part,2'® Canada has undertaken a review of Chapter 11.2'7 The United
States has also initiated an analysis of Chapter 11 following the Loewen
suit.2!® Representatives from both countries who participated in negotiating
NAFTA have expressed surprise at the way Chapter 11 has been used by
plaintiffs to gain leverage.?!® Given the outcome of the MetalClad case, it

212 14 American ethanol producers would likely be the main beneficiaries of such a ban. Ethanol
is a more expensive oxygenate than MTBE.

213 See Robert Collier & Glen Martin, U.S. Laws Diluted by Trade Pacts, SAN FRANCISCO
CHRONICLE, July 24, 1999, at Al.

214 NAFTA Panel Directs Mexican Government to Pay Compensation to U.S. Corporation
MetalClad, SOURCEMEX ECONOMIC NEWS & ANALYSIS ON MEXICO, Sept. 13, 2000, available at
2000 WL 19420862.

215 Jd. MetalClad had demanded expectation damages of $90 million in lost profits, but was
limited to reliance damages by the panel. /d.

216 For a listing of other similar claims brought under NAFTA, see Wagner, supra note 198, at
495 n.90.

217 Panel Expected to be Constituted Soon in Canadian Firm's $725 Million NAFTA Claim,
supra note 108, at 114,

218 {.S. Trade Representative Charlene Barshefsky, set up a “special working group” in January
1999 to examine whether Chapter 11 should be modified to restrict private company suits against
signatories.

219 See Panel Expected to be Constituted Soon in Canadian Firm’s $725 Million NAFTA Claim,
supra note 108, at 114,
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appears increasingly likely that these two signatories will obtain Mexico’s
assent to prevent collateral attacks on legislation, executive action, and
judicial behavior.

CONCLUSION

The Loewen Group was victimized by a judicial system it did not an-
ticipate, and by a plaintiff's lawyer who mastered it all too well. The farci-
cal judgment against it arguably had little to do with either tort or contract
law, and much to do with factors unwritten in any Mississippi Code. In
NAFTA, the Loewen Group has found a possible remedy for devastating
verdicts that is innovative, but destructive of our federal structure.

It is not clear that Loewen should be forced to resort to a NAFTA
remedy for what might qualify as illegitimate state action on other
grounds. As has already been judicially noted, a strong case can be made
that state juries are systematically biased against out-of-state corporations,
and frequently saddle them with high punitive damages awards.??® If this
state jury bias can be analogized to a state tax on out-of-state firms, then
its prevalence could arguably run afoul of the Commerce Clause of the
United States Constitution.”?! The Supreme Court has already held that a
state may not use punitive damages in lieu of criminal fines to favor its
citizens at the expense of out-of-state interests.”? Even in the unlikely
event®”® that the bias against out-of-state corporate defendants is no greater
than that toward in-state corporations, arbitrary jury awards could consti-
tute violations of federal Due Process guarantees. **

The effects of this case and others like it are still evolving. If Chapter
11 suits proliferate, it is safe to say that changes will be made, either to
NAFTA or to the United States tort system. It appears increasingly likely
that Chapter 11 will be modified to remove the ability of foreign firms like
the Loewen Group to “stand in” for out-of-state tort defendants. Until this
happens, and until other methods of resolving the Prisoner’s Dilemma are
implemented,??* the Loewen case may be our best hope.

220 See Garnes v. Fleming Landfill, Inc., 413 S.E.2d 897 (W. Va. 1991) (Neely, 1.).

221 14, at 906.

222 BMW of N. Am,, Inc. v Gore, 517 U.S. 559, 585 (1996).

223 Anecdotal evidence suggests that Virginia juries are not as critical of Philip Morris, Inc. as are
California juries. See NEELY, supra note 99.

224 TXO Prod. Corp. v. Alliance Res. Corp., 509 U.S. 443, 473 (1993) (O’Connor, J., dissenting).
225 See Michael 1. Krauss, Tort Reform, in CATO HANDBOOK FOR THE 107TH CONGRESS (2001).
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