g

B[GEO RG

=== "= UNIVERSITY

School of Law

DID THE CORPORATE CRIMINAL
SENTENCING GUIDELINES MATTER? SOME
PRELIMINARY EMPIRICAL OBSERVATIONS

Jeffrey S. Parker, George Mason University School of Law
Raymond A. Atkins, Covington and Burling

Journal of Law and Economics, Vol. 42, No. 1 (Part 2),
pp. 423-453, April 1999

George Mason University Law and Economics
Research Paper Series

07-47

This paper can be downloaded without charge from the Social Science
Research Network at http://ssrn.com/abstract_id=1056221



http://ssrn.com/abstract_id=1056221

DID THE CORPORATE CRIMINAL SENTENCING
GUIDELINES MATTER? SOME PRELIMINARY
EMPIRICAL OBSERVATIONS*

JEFFREY S. PARKER and RAYMOND A. ATKINS
George Mason Covington and Burling
University School
of Law
ABSTRACT

This paper presents an empirical analysis of the impact of the federal Sentencing
Commission’s 1991 guidelines for imposing criminal sentences on corporations
convicted of federal crimes. Despite the Sentencing Commission’s announced in-
tentions of raising and restructuring corporate fines, we generally find no statisti-
cally significant change in the level or structure of corporate monetary penalties
imposed under the guidelines during 1992-95, as compared with baseline data
taken from preguidelines cases sentenced in 1988, after controlling for the harm
attributed to the criminal offense. In an extension of that analysis, we find a margin-
ally significant change in the relationship between corporate penalty levels and the
presence of individual codefendants charged together with the corporation in the
direction of attenuating that relationship in the postguidelines era. We discuss the
implications of these findings from the perspective of the limited role played by
corporate criminal sentencing determinations in the overall public law enforcement
effort.

I. INTRODUCTION

IN late 1991, the United States Sentencing Commission promulgated the
first general sentencing guidelines (USSG) for the determination of criminal
sentences to be imposed on corporations convicted of crimes in the federal
courts.! According to the commission’s statements at the time, these new

* The authors would like to acknowledge helpful comments from Jennifer Arlen, Michael
K. Block, Bruce H. Kobayashi, John R. Lott, Jr., Mark Ramseyer, and other participants in
the John M. Olin Conference on Penalties: Public and Private, at the University of Chicago
Law School, December 13-14, 1997, and also from Dennis W. Carlton and an anonymous
referee. Research for this paper also was supported in part by grants from the Law and Eco-
nomics Center at the George Mason University of Law.

! United States Sentencing Commission, Sentencing of Organizations, as Added by
Amendment 422, Effective November 1, 1991, ch. 8, in Guidelines Manual (November
1997). This 1991 promulgation established the first ‘‘general’” corporate sentencing guide-
lines, though an earlier 1987 guideline covered organizational fines for antitrust offenses; see
USSG § 2R1.1 (effective November 1, 1987).
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guidelines were intended to make a substantial break from past practice in
terms of both the level and structure of corporate criminal penalties in the
federal courts.? In this paper, we report our empirical analysis of the guide-
lines’ impact in practice, generally finding no significant effect on the levels
or structure of corporate monetary sanctions actually imposed, after control-
ling for the harm attributed to the offense.

While this negative finding obviously is not definitive and may be attrib-
utable to the poor quality of the data released by the Sentencing Commis-
sion for empirical analysis, it is also consistent with the view that corporate
criminal sentencing guidelines neither are nor should be a critical factor in
federal law enforcement policy, given the inherently limited role that corpo-
rate criminal sentencing determinations play in the overall enforcement ef-
fort. From this perspective, both judges and policy makers may prefer a
nonbinding guideline structure that permits judges to follow the same ob-
jective function as the preguideline system, while still satisfying the politi-
cal market’s demand for an enhanced rhetoric of condemnation and
allowing more inputs from lawyers representing both prosecution and de-
fense.

I[I. THE LIMITED ROLE OF CORPORATE CRIMINAL SENTENCING

One of the continuing debates about criminal punishment concerns the
extent to which the precise determination of penalties within the criminal
sentencing process effectively serves any utilitarian goal of public law en-
forcement or is merely political theater. Even if we grant the point that
some criminal sanction is more useful than none, there remain the questions
of whether and when it is worthwhile at the margin to devote resources to
refinements in the formal criminal penalty determination system, except
perhaps as required to preserve marginal deterrence.’

? Together with its 1991 guidelines, the commission released a document entitled Supple-
mentary Report on Sentencing Guidelines for Organizations (August 30, 1991) (hereinafter
cited as Commission Report 1991), in which the commission stated that past practice was
“not particularly meaningful’” in setting guideline fine levels (id. at 11), predicted that
‘“fines, on average, are likely to be higher under the promulgated guidelines’’ (id. at 22), and
estimated that median “*minimum’” guideline fines would be approximately double the me-
dian fine under past practice, at least for certain categories of offenses (id. at 22-23).

? This is one implication of Becker’s pathbreaking analysis, in which socially optimal pen-
alties may be maximal in amount, and minimal in probability, in order to optimize enforce-
ment costs. Gary S. Becker, Crime and Punishment: An Economic Approach, 76 J. Pol. Econ.
169 (1968). Of course, this result is subject to a number of qualifications introduced by con-
sidering marginal deterrence within the penalty framework, as well as the costs of risk aver-
sion, error, and offenders’ wealth constraints. See, among others, Michael K. Block & Joseph
G. Sidak, The Cost of Antitrust Deterrence: Why Not Hang a Price Fixer Now and Then?
68 Geo. L. J. 1131 (1980); Richard Craswell & John E. Calfee, Deterrence and Uncertain
Legal Standards, 2 J. L. Econ. & Org. 279 (1986); Bruce H. Kobayashi & John R. Lott, Jr.,
Low-Probability—High-Penalty Enforcement Strategies and the Efficient Operation of the
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In legal tradition and literature there is a substantial body of practice and
opinion suggesting limited utilitarian benefits from refinements in the crimi-
nal penalty determination system. The early English common law took this
practice to an extreme, establishing essentially a bimodal punishment sys-
tem, where the choice was between felony, generally punishable by death
(both physical and, through forfeiture of property, economic), and misde-
meanor, generally punishable by relatively minor punishments (whipping,
and so forth), followed by release.* For most of this century, criminal sen-
tencing in the United States was oriented away from precise penalty deter-
mination and toward ‘‘treatment’’ or ‘‘rehabilitation’’ of the offender under
an ‘‘indeterminate’” sentencing system.’ In recent years, more emphasis has
been placed on maximal incarceration sentences as a means to ‘‘incapaci-
tate’” repeat offenders.® Although utilitarian in some dimension, either reha-
bilitation or incapacitation would appear to conflict with the penalty struc-
ture implied by the utilitarian objective of deterrence, as resting on certain
punishments proportioned to the harm of the offense and the probability of
punishment. Some criminal sentencing theorists go further, to suggest that
the determination of particular sentences should not be utilitarian at all but,
rather, formed on the basis of moral ‘‘desert’’ alone.’

Plea-Bargaining System, 12 Int’l Rev. L. & Econ. 69 (1992); A. Mitchell Polinsky & Steven
Shavell, The Optimal Tradeoff between the Probability and Magnitude of Fines, 69 Am.
Econ. Rev. 880 (1979); George J. Stigler, The Optimum Enforcement of Laws, 78 J. Pol.
Econ. 526 (1970). Even with those qualifications, the resulting penalty determination system
still may be somewhat crude, and this factor may account for certain features of substantive
criminal law doctrine; see Jeffrey S. Parker, The Economics of Mens Rea, 79 Va. L. Rev.
741 (1993).

* 4 Blackstone’s Commentaries *94—*98. While a more conventional explanation of this
structure is the high cost of imprisonment in a feudal society, this too is another manifestation
of the same general point, for the social costs of imprisonment are part of society’s transac-
tion costs of implementing a penalty system, as are the costs of refinements to the gradations
of penalty, to be balanced against the benefits of measured deterrence. Even Bentham, the
seminal utilitarian critic of the common law, admitted this concept into his otherwise rigorous
insistence on proportionality in punishments. Jeremy Bentham, An Introduction to the Princi-
ples of Morals and Legislation 185 (Hafner ed. 1948)(1789).

3 Dissatisfaction with this system, which emphasized broad discretion of correctional and
parole authorities as to the conditions and length of confinement sentences, led to a wave of
sentencing reform legislation at both the state and federal levels, including the federal Sen-
tencing Reform Act of 1984, Pub. L. No. 98-473, tit. II, ch. 2, 98 Stat. 1837, 1976, 1987—
2040 (1984) (the Act), which was the legislation that created the U.S. Sentencing Commis-
sion to promulgate sentencing guidelines for the federal courts.

¢ From ‘‘selective incapacitation’’ in the 1970s and 1980s, this same impulse has devel-
oped more recently into the ‘‘three strikes and you’re out’’ form of ‘‘career offender’’ statute
that has been so popular of late with both federal and state legislators.

’ This resurgence of interest in a ‘“‘retributive’’ and ostensibly nonutilitarian system of
punishment arose in the 1970s, in conjunction with dissatisfaction with the preexisting ‘‘reha-
bilitative’” system. See Andrew von Hirsch, Doing Justice: The Choice of Punishments
(1976); and Andrew von Hirsch, Past or Future Crimes: Deservedness and Dangerousness in
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Furthermore, though deterrence-based penalty determination may be
preferable in a theory that assumes away adjudication costs, informational
and other transaction costs may overwhelm any practical benefit of such a
policy.® Thus, there is some question whether the institutions of criminal
punishment are even capable of refinement to the point of imposing pre-
cisely measured penalties to ‘‘fit the crime,’” both because of inherent limi-
tations in the criminal justice system itself® and because that system does
not operate in a vacuum. Even where criminal punishment is the only or
predominant form of sanction available—as in many °‘‘street crimes’’ —
questions have been raised about the efficacy of the criminal sentencing
system in achieving predictable results in any utilitarian dimension, whether
deterrence, rehabilitation, or incapacitation.'® When the focus is shifted to
“‘white-collar’’ offenses, these doubts become more substantial, because
criminal penalties are no longer the only nor perhaps even the primary
mode of sanction. In the case of the white-collar offender with substantial
assets and reputation, the principal sanction may be the conviction itself,
with its collateral consequences of reputational loss through “‘stigma’ ! as
well as exposure to noncriminal legal sanctions such as debarment, civil

the Sentencing of Criminals (1985). Following the logic of H. L. A. Hart, which distin-
guished the “*general justifying aim’’ of punishment from the principles of its *‘distribution’’
in individual cases (see H. L. A. Hart, Punishment and Responsibility (1968)), these neoretri-
butivists argued that although the existence of criminal punishment may be justified by refer-
ence to utilitarian aims, the determinations of sentences in individual cases should be made
by reference to the offenders’ moral *‘desert.”’

§ See Parker, supra note 3.

9 Among other things, the criminal adjudication system is arranged in such a way as to mini-
mize the costs of erroneous convictions, even at the expense of tolerating a relatively high rate
of erroneous acquittals. More directly to the current point, the criminal justice system does not
appear to be particularly well suited to such determinations as assessing the social harm of a
criminal offense, even as compared with other legal institutions, such as civil litigation. These
institutional arrangements themselves imply the role of criminal punishment as society’s sanction
of last resort. See Jeffrey S. Parker, The Blunt Instrument, in Debating Corporate Crime, at 71—
97 (William S. Lofquist, Mark A. Cohen, & Gary A. Rabe eds. 1997).

' This debate continues despite the considerable evidence that punishment does have a
marginally deterrent effect on both street crimes (see Isaac Ehrlich, Participation in Illegiti-
mate Activities: A Theoretical and Empirical Investigation, 81 J. Pol. Econ. 521 (1973)) and
white-collar crimes (see Michael K. Block, Frederick C. Nold, & Gregory J. Sidak, The De-
terrent Effect of Antitrust Enforcement, 89 J. Pol. Econ. 429 (1981); Michael K. Block &
Jonathan S. Feinstein, Controlling Collusion in the Construction Industry: Some Evidence
from Recent U.S. Experience, 28 Swiss Rev. Int’l Comp. L. 41 (1986)). For general summa-
ries of the literature, see David J. Pyle, The Economics of Crime and Law Enforcement
(1983); and Isaac Ehrlich, Crime and Punishment, in 1 The New Palgrave: A Dictionary of
Economics, at 721-22 (J. Eatwell, M. Milgate, & P. Newman eds. 1987).

11 John R. Lott, Jr., An Attempt at Measuring the Total Monetary Penalty from Drug Con-
victions: The Importance of an Individual’s Reputation, 21 J. Legal Stud. 159 (1992).
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or administrative penalties, and compensatory and punitive civil damages.
Furthermore, the nature and extent of these collateral consequences are
largely beyond the control of the criminal justice system.'? In this context,
the formal criminal sentence itself—as opposed to the conviction and its
collateral consequences—may be supplemental only.

These effects become even more pronounced if we now narrow the focus
further to criminal sanctions against corporate entities. In this context, the
case for any criminal liability at all is highly attenuated.” Unlike individu-
als, corporations have neither ‘‘liberty’’ nor ‘‘wealth’’ to protect as such.
They do, however, often have substantial assets and reputation that can be
affected by the collateral consequences of conviction, which appear to be
even larger and more robust than in the case of individual white-collar of-
fenders'* and are also outside the direct control of the criminal justice sys-
tem." Even if we assume that there is a case for entity-level liability, it does
not follow that there is a case for any substantial criminal penalty,'® and far
less that the system for determining such penalties requires a high degree
of refinement or regulatory control."” The formal criminal penalty against
the corporate entity appropriately—and efficiently—may be relegated to a
supplemental if not trivial role in the overall law enforcement system.

If it is true that formal criminal penalties against corporate entities have
a minimal role to play in an effective law enforcement system, then sensible
public policy toward corporate criminal sentencing presumably would en-

12 Even nominally equivalent criminal penalties can have a varying effect, depending on
the defendant’s wealth, income, and reputation. See John R. Lott, Jr., Should the Wealthy
Be Able to ““Buy Justice’’? 95 J. Pol. Econ. 1307 (1987); and John R. Lott, Jr., Do We
Punish High-Income Criminals Too Heavily? 31 Econ. Inquiry 583 (1992).

13 See Jeffrey S. Parker, Doctrine for Destruction: The Case of Corporate Criminal Liabil-
ity, 17 Managerial & Dec. Econ. 381 (1996).

¥ Jonathan Karpoff & John R. Lott, Jr., The Reputational Penalty Firms Bear for Commit-
ting Fraud, 36 J. Law & Econ. 757 (1993).

15 Jeffrey S. Parker, Criminal Sentencing Policy for Organizations: The Unifying Ap-
proach of Optimal Penalties, 26 Am, Crim. L. Rev. 513, 529-33 (1989). Research by Mark
Cohen found in preguidelines practice that the existence of collateral sanctions is empirically
significant to the determination of the corporate criminal fine, in terms of both collateral civil
or administrative sanctions against the firm and joint penalties against codefendant individu-
als, thus implying that sentencing judges implicitly coordinated the criminal sentence against
the firm with collateral sanctions, some of which were determined outside the criminal justice
system. See Mark A. Cohen, Theories of Punishment and Empirical Trends in Corporate
Criminal Sanctions, 17 Managerial & Dec. Econ. 399 (1996).

' John R. Lott, Jr., The Level of Optimal Fines to Prevent Fraud When Reputations Exist
and Penalty Clauses Are Unenforceable, 17 Managerial & Dec. Econ. 363 (1996).

"7 Michael K. Block, Optimal Penalties, Criminal Law, and the Control of Corporate Be-
havior, 71 B.U. L. Rev. 395 (1991).
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TABLE Al
UNRESTRICTED MODEL WITH TRUNCATION

Variable Coefficient SE -Ratio Prit] > 0
HARM 1.4293 3429 4.168 .00003
HARM? —.16696E—06 A572E-06 —-1.062 .28832
Constant —2,4922 5527E+05 —.045 .96404
CH8GUIDE —6,049.7 6954E+05 —.087 93067
CH8HARM 17690 3792 467 .64085
CHSHARM? —.35256E--07 .1726E—-06 -.204 .83811
a .27976E+06 1934E+-05 14.465 .00000

Note.—Log-likelihood = —1465.760.

TABLE A2

RESTRICTED MODEL WITH TRUNCATION

Variable Coefficient SE t-Ratio Prit] > 0
HARM 1.5694 .1452 10.807 .00000
HARM? —.19739E—-06 .6418E—07 -3.075 00210
Constant —8,3339 3316E+05 ~.251 .80159
a .28074E+06 .1940E+05 14.471 .00000

Note.—Log-likelihood = —1466.160.

case involving a total monetary penalty of $3.5 million or above was systematically
excluded from the data set. For preguidelines cases, the truncation point was set at
infinity; that is, those cases were assumed to have no truncation problem, which is
the worst-case scenario for our analysis. Our truncated regression model derives
consistent MLE estimates by adjusting the likelihood function for the truncation
problem.® The results of the truncated regression model are provided in Tables A1l
and A2. We estimate the truncated regression model with both the restricted (pre-
guidelines) and unrestricted (allowing for structural change) specification.

As with the results reported in the text of the paper (Section 1V), the chapter 8
interaction terms in Table A1 are still individually insignificant, even after we have
corrected the estimates and their standard errors for the most severe truncation
problem supported by the data, which excludes the possibility that a truncation ef-
fect accounts for our finding of no significant change in penalty levels, after control-
ling for harm. Similarly, when we calculate the sum of residuals for the restricted

of introducing the most bias into our analysis) that is supported by the data would result just
beyond the $3.1 million level. While estimation techniques exist for consistent estimation of
truncated regression models where the truncation criterion is unobserved and stochastic, we
would require observed variables that determine the truncation criterion, and those variables
are not available. Analysis of the fines from both the preguidelines and postguidelines eras
reveals no apparent truncation of the higher fines. The vast majority of corporate fines in
both data sets were well below $500,000.

% See Maddala, supra note 48.
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and unrestricted models, and derive the same F-statistic to test for any structural
change, we calculate a test statistic of 0.26, which is not significantly different from
the F-statistic reported in the text. Thus, even when we account for the assumed
truncation of all postguideline cases with monetary penalties above $3.5 million, the
adjusted estimates still reveal no significant change resulting from the guidelines, in
either penalty levels or structure.

As we also point out in the text, this result does not imply that our findings neces-
sarily are inconsistent with those reported by Alexander, Arlen, and Cohen, as their
analysis focuses on the distinct problem of analyzing the guidelines’ effect on a
defined subsample of cases involving large, publicly held firms, which are not rep-
resentative of the average or typical corporate sentencing case in the federal courts.
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