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No Armistice at 11: A Commentary on the
Supreme Court’s 1993 Amendment to Rule 11
of the Federal Rules of Civil Procedure

Bruce H. Kobayashi® and Jeffrey S. Parker**

Since 1938, the Supreme Court has supervised the development of proce-
dural rules for the federal courts by a system of committees that now operate
under the Judicial Conference of the United States. In 1993, for the first time
in the history of that process, the Court promulgated several new rules pro-
posed by the committee system without endorsing the content of the rules.

One of the 1993 amendments seeks to reduce the costs of “satellite” litigation
under Federal Rule of Civil Procedure 11, which governs the imposition of
sanctions for filing frivolous suits in the federal courts. Using a game-theo-
retic model, Professors Kobayashi and Parker show that the new Rule 11 is
likely both to increase the rate of frivolous filings, and perhaps more impor-

tantly, to increase the rate at which litigants invoke Rule 11 to challenge their
adversaries’ pleadings. As a result, both the volume and cost of “satellite”
Rule 11 litigation is likely to increase, rather than decrease, contrary to the
expressed intention of the Amendment’s drafters. The authors argue that this
outcome suggests the need for more rigorous supervision of the rulemaking
process by the Supreme Court.

1. INTRODUCTION

One of the Supreme Court’s more remarkable recent actions was
not a judicial decision at all. The Court’s 1993 Amendments to the Fed-
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eral Rules of Civil Procedure! are extraordinary in both form and con-
tent. In form, the 1993 Amendments may represent a turning point in
the Court’s attitude toward its quasi-legislative role under the Rules
Enabling Act of 1934.2 For the first time ever, the Chief Justice’s letter
transmitting such amendments to Congress contains a very explicit
and pointed disclaimer of any substantive agreement with their con-
tents.3 Furthermore, the Court’s order adopting the Amendments is

! Order of April 22, 1993, 146 FRD 401, 404 (amending Civil Rules 1, 4, 5,
11, 12, 15, 16, 26, 28, 29, 30, 31, 32, 33, 34, 36, 37, 38, 50, 52, 53, 54, 58, 71A,
72, 73, 74, 75, and 76; adding new Civil Rule 4.1; abrogating Form 18-A;
amending Forms 2, 33, 34, and 34A; and adding new Forms 1A, 1B, and 35).
2 Act of June 19, 1934, ch 651, Pub L No 73-415, 48 Stat 1064, codified as
amended and supplemented at 28 USC §§ 2072-2075 (1988 & Supp 1992).
Under the Rules Enabling Act, the Supreme Court is empowered “to pre-
scribe general rules of practice and procedure and rules of evidence for cases
in the United States district courts . . . and courts of appeals,” 29 USC
§ 2072(a), and for bankruptcy courts, see 28 USC § 2075. The basic sub-
stance of the Act’s grant of rulemaking power to the Court remains
unchanged from its original enactment, although the Act hasbeen amended
on several occasions. The Court’s rulemaking power was restated and expan-
ded in Title IV of the Judicial Improvements and Access to Justice Act of
1988, Pub L No 100-702, § 401(a), 102 Stat 4612, 4648, and further amended
in Title III of the Judicial Improvements Act of 1990, Pub L No 101- 650,
§ 315, 104 Stat 5089, 5115 (adding 28 USC § 2072(c), which granted the
Court power to define by rule when a district court decision is “final” within
the meaning of 28 USC § 1291 and therefore appealable).

Over the years, the Court’s rulemaking process has evolved into a
highly bureaucratized form. From a single temporary advisory committee to
assist the Court in developing the original Federal Rules of Civil Procedure
in the 1930’s, the rulemaking bureaucracy has developed into multiple per-
manent advisory committees, one for each of the five different sets of rules
that the Court now promulgates, and those five committees now report to
an overcommittee called the Standing Committee on Rules of Practice and
Procedure, which in turn reports to the Judicial Conference of the United
States, which then reports to the Supreme Court. This bureaucratization of
the judicial rulemaking process has been ratified and formalized by amend-
ments to the Rules Enabling Act, most notably the 1988 amendments, which
imposed process controls on the work of the various committees and confer-
ences that are evocative of the provisions of the Administrative Procedure
Act. See 28 USC §§ 2071, 2073, 2077 (as amended in 1988).

3 Chief Justice Rehnquist’s transmittal letter describes the Amendments
as “adopted by the Supreme Court,” but then adds:
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accompanied by a separate statement of Justice White, providing an
extended apology for the Court’s disclaimer.4 Justice White’s views
seem to cast the Court in the role of something like a second-tier
administrative agency opining only on the “rationality” of the
sub-bureaucracy’s proposals, or perhaps only on the “integrity” of the
sub-bureaucrats.’

While the Court is satisfied that the required procedures have been

observed, this transmittal does not necessarily indicate that the Court

itself would have proposed these amendments in the form submitted.
146 FRD at 403. The contemporaneous amendments to the Federal Rules
of Appellate, Bankruptcy, and Criminal Procedure, and the Federal Rules
of Evidence, all contained an identical disclaimer, which has not appeared
in any of the previous transmittals of amendments to the Civil Rules. Com-
pare 147 FRD at 277, 289, 389, & 525 with 134 FRD 525, 526 (1991); 480 US
953, 954 (1987); 461 US 1095, 1096 (1983); 456 US 1013, 1014 (1982); 446 US
995, 996 (1980); 401 US 1017, 1018 (1971); 398 US 977, 978 (1970); 389 US
1064 (omnibus transmittal letter), 1121 (civil rules amendments) (1968); 383
US 1029, 1030 (1966); 374 US 861, 863, 871 (1963); 368 US 1009, 1011 (1961);
341 US 959, 961 (1951). Prior to 1951, the rules amendments were trans-
mitted through the Attorney General, and those transmittal letters also
lacked any such institutionalized disclaimer. See 335 US 919, 921 (1948); 329
US 839, 841 (1947); 308 US 645, 647 (1938) (original promulgation of the Fed-
eral Rules of Civil Procedure). The 1947 transmittal letter, however, did con-
tain the statement that “Mr. Justice Frankfurter joins in the approval of the
proposed amendments essentially because of his confidence in the informed
judgment of the Advisory Committee.” 329 US at 841.
4 146 FRD at 501-06 (Statement of White).

5 In his separate statement, Justice White seeks to justify, by reference to
the Court’s history of rubber-stamping most prior rulesamendments and the
assumed expertise of the various advisory committees on rules and the Judi-
cial Conference, the Court’s newly explicit reticence to endorse the sub-
stance of procedural rules. See 146 FRD at 501-04. He concludes by framing
something like a “rational basis” test to characterize his perception of the
Supreme Court’s role:

[W]e should not perform a de novo review and should defer to the Judicial
Conference and its committees as long as they have some rational basis
for their proposed amendments.

Hence, as I have seen the Court’s role over the years, it is to transmit
the Judicial Conference’s recommendations without change and without
careful study, as long as there is no suggestion that the committee system
has not operated with integrity.

146 FRD at 504-05.
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It remains to be seen what these curious signals about the Court’s
self-image imply for the future of judicial rulemaking. The Court may
simply be ducking potential controversy over the process or contents of
the 1993 Amendments in particular;6 it may be seeking to redefine its
role more permanently;7 or it may be inviting a new attack on the rule-
making process.8 In any event, the innovations in the way the Court

& Justice White’s reference to the “integrity” of the “committee system,”
id at 505, may be a response to Justice Scalia’s criticism of the Advisory Com-
mittee’s process and his pointed references to prior positions taken by two
specificindividuals involved in the process. Seeid at 511-12 (dissenting state-
ment of Scalia, joined by Souter and Thomas). Justice White was even more
explicit in disavowing agreement with the content of the 1993 Amendments,
relying instead on “process” control:
In connection with the proposed rule changes now before us, there
is no suggestion that the rulemaking process has failed to function proper-
ly. No doubt the proposed changes do not please everyone, as letters I have
received indicate. But I assume that such opposing views have beenbefore
the committees and have been rejected on the merits. That is enough for

me.

Id at S05.

7 Justice White refers almost truculently to “repeated protestations” in the
past by former Justices Black and Douglas against the Court’s involvement
in rulemaking, despite which “Congress did not eliminate our participation,”
and “Congress insisted on our ‘prescribing’ rules.” 146 FRD at 504, 505.
Those remarks, plus the across-the-board application of the disclaimer to all
of the 1993 rules amendments, and not only the civil rules, see note 3 above,
suggest that there may be institutional support within the Court for throwing

down the gauntlet to Congress on the longstanding debate over the Court’s
role.

8 Among other possibilities, the Court’s restatement of its role opens up the
argument that its new process-only orientation is unlawful under the statute
requiring the Court to “prescribe” the procedural rules, see note 2 above,
or renders the Court’s involvement unconstitutional by undermining the
judicial-expertise rationale for permitting judges’ involvement in the
“legislative” business of rulemaking. The possibility of such a constitutional
argument is more clearly suggested in recent Supreme Court separa-
tion-of-powers decisions than in the older decisions upholding its rulemak-
ing authority for the procedural rules. Compare Mistretta v United States, 488
US 361, 380-408 (1989) (judicial involvement in promulgating criminal sen-
tencing guidelines), and Morrison v Olson, 487 US 654, 677-85 (1988) (judicial
appointment and supervision of independent counsel under the Ethics in
Government Act) with Hanna v Plumer, 380 US 460 (1965), and Sibbach v
Wilson & Co., 312 US 1 (1941).
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treated the 1993 Amendments are likely to generate their own contro-
versy for some years to come.

In content, the 1993 Amendments are even more extraordinary.
For the first time in many years,? and despite Justice White’s argument
for deference to the rulemaking committees and the Judicial Confer-
ence, the Court was split sharply over the content of two controversial
amendments: (1) changes to the discovery rules that impose a new bur-
den of what might be called “spontaneous” or “automatic” disclesure
on adverse parties,10 and thereby, in the words of Justice Scalia’s diss-
enting statement, “introduce into the trial process an element that is

9 Not since 1980 have as many as three Justices dissented from an amend-
ment to the Civil Rules. Ironically, that dissent was occasioned by an earlier
generation of the “litigation explosion” debate. See 446 US 995, 997 (1980)
(Powell, joined by Stewart and Rehnquist, dissenting from a previous pack-
age of “reforms” to the discovery rules).

1 The key amendment is to Rule 26(a), which now requires parties to dis-
close, shortly after the case has been commenced and without any request
from the adverse party, an enormous amount of information gener-
ically—and vaguely—described by the Rule, including the identity of “each
individual likely to have discoverable information relevant to disputed facts
alleged with particularity in the pleadings, identifying the subjects of the
information”; “all documents . . . that are relevant to disputed facts alleged
with particularity in the pleadings”; and “a computation of any category of
damages claimed by the disclosing party.” These disclosures must include
“the information then reasonably available” to the disclosing party— what-
ever that means—and that party “is not excused from making its disclosures
because it has not fully completed its investigation.” 146 FRD at 606-08 (new
Rule 26(a)(1)). The new Rule also provides for spontaneous disclosures of
similar breadth as to expert witnesses—both direct and rebuttal-—and for
identification of all trial witnesses and exhibits, including both those the
party expects to call or offer and those that the party “may” call or offer “if
the need arises,” no later than 30 days before trial, excluding only matters
tobe used “solely for impeachment purposes.” 146 FRD at 608-11 (new Rule
26(a)(2),(3))- All trial objections (except relevance) to any deposition testi-
mony by anyone on the opposing party’s trial list, or to any document, are
waived unless stated in writing 14 days after that exchange. Id at 611 (new
Rule 26(a)(3)).

Inbroad terms, this new rule requires each side’s lawyer to do the other
side’s lawyer’s work in preparing the case—apparently without any help, but
undoubtedly with much criticism, from the lawyer whose case it is—which
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2. Text of Rule 11 — The Proposed 1993 Amendment and
Changes from the 1983 Rule? (Additions in boldface)

Rule 11. Signing of Pleadings, Motions, and Other Papers;
Representations to Court; Sanctions

(a) Signature. Every pleading, written motion, and other paper

[ef-a-party-represented-by-an-attorney] shall be signed by at least one

attorney of record in the attorney’s individual name, or, if the party is
not represented by an attomey, shall be sngned by the party [whese

p&fty-’s—&ddfess:] Each paper shall state the signer’s address and tele-
phone number, if any. Except when otherwise specifically provided by
rule or statute, p]eadmgs need not be verified or accompanied by affi-

oflitigation-H a-pleading metion;or-othex] An unsngned paper [is-ﬁet
signedyit] shall be stricken unless [itissigned promptly-after-the] omis-
sion of the signature is corrected promptly after being called to the
attention of the [pleader-or-mevant] attorney or party.

(b) Representatlons to Court. [H—a—pleadiﬂg,—meﬁeﬂ,—ef—ether—

a The 1983 text given here includes technical amendments made in 1987 to
adopt gender-neutral language. See 480 U.S. 953 (1987).
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the court (whether by signing, filing, submitting, or later advocating) a
leading, written motion, or other paper, an attorney or unrepresented
party is certifying that to the best of the person’s knowledge, informa-
tion, and belief, formed after an inquiry reasonable in the circum-
stances, —

(1) it is not being presented for any improper purpose,
such as to harass or to cause unnecessary delay or needless
increase in the cost of litigation;

(2) the claim, defenses, and other legal contentions
therein are warranted by existing law or by a nonfrivolous
argument for the extension, modification, or reversal of
existing law or the establishment of new law;

(3) the allegations and other factual contentions have
evidentiary support or, if specifically so identified, are likely
to have evidentiary support after a reasonable opportunity
for further investigation or discovery; and

(4) the denials of factual contentions are warranted on
the evidence or, if specifically so identified, are reasonably
based on a lack of information or belief.

(c) Sanctions. If, after notice and a reasonable opportunity to
respond, the court determines that subdivision (b) has been violated,
the court may, subject to the conditions stated below, impose an
appropriate sanction upon the attorneys, law firms, or parties that
have violated subdivision (b) or are responsible for the violation.

(1) How Initiated.

(A) By Motion. A motion for sanctions under this
rule shall be made separately from other motions or
requests and shall describe the specific conduct alleged
to violate subdivision (b). It shall be served as provided
in Rule 5, but shall not be filed with or presented to the
court unless, within 21 days after service of the motion
(or such other period as the court may prescribe), the
challenged paper, claim, defense, contention, allega-
tion, or denial is not withdrawn or appropriately cor-
rected. If warranted, the court may award to the party
prevailing on the motion the reasonable expenses and
attorney’s fees incurred in presenting or opposing the
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motion. Absent exceptional circumstances, a law firm

shall be held responsible for violations by its partners,

associates, and employees.

(B) On Court’s Initiative. On its own initiative, the
court may enter an order describing the specific con-
duct that appears to violate subdivision (b) and direct-
ing an attorney, law firm, or party to show cause why it
has not violated subdivision (b) with respect thereto.
(2) Nature of Sanction; Limitations. A sanction im-

posed for violation of this rule shall be limited to what is suf-
ficient to deter repetition of such conduct or comparable
conduct by others similarly situated. Subject to the limita-
tions in subparagraphs (A) and (B), the sanction may consist
of, or include, directives of a nonmonetary nature, an order
to pay a penalty into court, or, ifimposed on motion and war-
ranted for effective deterrence, an order directing payment
to the movant of some or all of the reasonable attorneys’ fees
and other expenses incurred as a direct result of the viola-
tion.

(A) Monetary sanctions may not be awarded
against a represented party for a violation of subdivision
(b)(2).

(B) Monetary sanctions many not be awarded on
the court’s initiative unless the court issues its order to
show cause before a voluntary dismissal or settlement
of the claims made by or against the party which is, or
whose attorneys are, to be sanctioned.

(3) Order. When imposing sanctions, the court shall
describe the conduct determined to constitute a violation of
this rule and explain the basis for the sanction imposed.
(d) Inapplicability to Discovery. Subdivisions (a) through (c) of

this rule do not apply to disclosures and discovery requests,
responses, objections, and motions that are subject to the provisions
of Rules 26 through 37.
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