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Daubert’s Debut: The Supreme Court, the
Economics of Scientific Evidence, and the
Adversarial System

Jeffrey S. Parker®

In Daubert v Merrell Dow Pharmaceuticals, Inc., the Su-
preme Court replaced the prevailing rule of evidentiary ad-
missibility for scientific testimony with a new standard.
Under the older Frye rule, admissibility was determined by
whether the expert’s views enjoyed “general acceptance.”
Under Daubert, the trial judge will simply determine
whether the expert’s testimony is sufficiently “scientific” to
be admitted. This article argues that the Daubert approach
is economically superior because it reduces the incentives
for external interest groups to influence the content of ad-
mitted testimony. The article also considers more general
proposals to displace adversary party control of evidentiary
presentation with more active judicial supervision or with
other external constraints. The article concludes that such
external constraints are unnecessary and would probably be
socially undesirable.

I.INTRODUCTION

In Daubert v Merrell Dow Pharmaceuticals, Inc.,' the Supreme
Court resolved some two decades of debate over the standard for
the admissibility of scientific evidence in federal trials under
the 1975 Federal Rules of Evidence.” Rejecting the pre-existing

¥ Professor of Law and Associate Dean for Academic Affairs, George Mason Uni-
versity School of Law. Research assistance was provided by William J. Blanton and
Barb L. Bettenhausen, and helpful comments were prov1ded by David A. Schum,
Nelson Lund, and two anonymous referees. s

1113 § Ct 2786 {1993).

2 As enacted by Pub L No 93-595, 88 Stat 1926 (1975). Although various rules
have been added or amended over the years, the expert testimony standards of Rules
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2  Daubert’s Debut

Frye standard of “‘general acceptance” in the scientific commu-
nity,® the Court established a new standard of admissibility that
places less emphasis on acceptance of the testifying scientist’s
views outside the courtroom. The Daubert rule simply requires
that proposed scientific expert testimony be “scientific.”* It re-
mains to be seen whether Daubert will still the larger debate over
the use of scientific evidence in American trials, a debate that has
taken its popular form as a controversy over “junk science’” in the
courtroom.’ Even if it does not settle that debate, however, Daubert
may help turn the discussion in a useful direction.

This article argues that Daubert should recast the “junk sci-
ence” debate by shifting the discussion away from a misguided
critique of the law of evidence. Rules of evidentiary admissibility
cannot realistically be expected to address all possible misuses of
scientific evidence, which stem from more profound causes.®
Daubert sensibly recognizes that fact, and takes a more modest
approach to the role of admissibility standards. For that reason,
Daubert may be as good a decision as we can expect, and it cer-
tainly is better than either Frye or the other alternatives that
have been suggested, such as the creation of a “science court,” or
the use of court-appointed experts or official expert panels.” My
thesis is that the Supreme Court got one right in Daubert, or as
nearly “right” as the decisions of law courts can be in the very
messy world of real litigation.

I develop this thesis by applying both transaction-cost and pub-
lic-choice economics. Transaction-cost economics shows that effi-
ciency is unlikely to be enhanced by legal rules that create diffuse

702 and 703, at issue in Daubert, have not been substantively amended since their
original enactment.

3 So named after Frye v United States, 293 F 1013 (DC Cir 1923), which ruled
that results of a systolic blood pressure test (a precursor to the polygraph test) were
inadmissible, on the ground that, in order for “deductions” embodied in expert tes-
timony to be admissible, “the thing from which the deduction is made must be
sufficiently established to have gained general acceptance in the particular field in
which it belongs.” Id at 1014. Daubert held that “Frye has been superseded” by the
Federal Rules of Evidence, and therefore “should not be applied in federal trials.”
Daubert, 113 S Ct at 2794 & n 6.

4 See id at 2794-98. The new standard, drawn directly from the text of Federal
Evidence Rule 702, is “whether the expert is proposing to testify to (1) scientific
knowledge that (2] will assist the trier of fact.” Id at 2796. Whether Daubert’s new
standard provides a less or more demanding threshold to admissibility is already a
matter of vigorous debate among courts and commentators. See Part V below.

5 See, for example, Peter W. Huber, Galileo’s Revenge: Junk Science in the Court-
room (Basic Books, 1991) (“Huber, Galileo’s Revenge”).

6 See Part IV.D below. ‘

7 See Part IV.A below.
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Jeffrey S. Parker 3

external effects. Public-choice analysis indicates that granting out-
siders a stake in the outcome of a governmental decision will in-
duce them to influence that decision in their own private self-in-
terest, and not in the public interest. Both of these effects were
produced by the Frye rule. Outside parties—specifically interest
groups of expert witnesses—were given a stake in the outcome of
private litigation decisions through the “general acceptance” stan-
dard. The outsiders’ interests, which lay primarily in maximizing
their income across a series of cases presenting scientific issues,
were unlikely to coincide either with the immediate litigants’ in-
terests or with society’s interest in resolving the litigants’ factual
disputes in a neutral fashion. In particular, the outsiders’ interests—
and especially the need under the Frye rule for outsiders to organize
themselves into “general acceptance” groups in order to earn in-
come as testifying expert witnesses—likely had a biasing effect on
the content of scientific evidence supplied to litigation.

The error of the Frye rule was in ignoring its own effect on the
supply of scientific information to litigation. I characterize this er-
ror as a “free lunch” fallacy because it embodies the assumption
that the supply of scientific information to litigation is “free” in the
sense that its supply (and its content) are entirely independent of the
demand created by litigation and the methods used to determine its
admissibility, which in effect set its “price” to the litigants.® The
assumption of a “free lunch” is unlikely to be valid because the sup-
ply of scientific evidence to litigation, like the supply of all other
commodities, is likely to be responsive to the opportunity cost of its
production and to the nature of the demand for the commodity. If sci-
entific evidence is not “free” in this sense, then Frye produced both
a suppression of some supply (of “unaccepted” opinions) and a bias
in supplied opinions toward what is “accepted.”

Unless there is some reason to believe in a high correlation be-
tween ‘‘general acceptance” and some objectively verifiable stan-
dard of accuracy or “truth,” then the Frye rule did not promote the
efficiency or neutrality of fact-finding in litigation. The correlation
must be high, not just positive, because admissibility determina-
tions under Frye influenced future cases as well as the cases in

8 According to Robert Hessen’s article in The New Palgrave, variants of the “free
lunch” expression date back to the nineteenth century, but “[a]ll efforts to identify
the true originator proved unavailing.” Robert Hessen, “Free Lunch,” in John Ea-
twell, Murray Milgate, and Peter Newman, eds, 2 The New Palgrave: A Dictionary
of Economics 420 {Macmillan, 1987} {“Eatwell, Milgate & Newman, The New Pal-
grave"). As used here, the expression is intended to draw attention to the fact that
scientific information, like all other products of human action, is costly. See Part IV
below.
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4  Daubert’s Debut

which they were.made. The correlation between “‘general accep-
tance” and “truth,” however, does not appear to be very close. In
addition, the incentives that Frye created for the production of
“general acceptance” also appear to be unrelated to “truth” or even
to neutrality. Instead, those incentives encouraged adherence to a
consistent opinion within relatively small “general acceptance” in-
terest groups of testifying experts, whose income from testifying
would have increased if they followed such a strategy.

Seen in this light, Daubert is a good decision because it at least
partially recognizes that general acceptance cannot provide a “free
lunch.” Rather than allowing relatively small “general acceptance”
groups to dictate admissibility, Daubert requires only that proffered
expert testimony be “science” in some generic and vaguely defined
sense. This is an improvement over Frye in two ways.” First, if
“truth” in fact is more positively correlated with diversity than
with commonality of opinion, then Daubert may improve results
simply by expanding the range of potentially admissible opinion
(whether it raises or lowers the average cost of adducing expert
opinion). Second, to the extent that Daubert dilutes the effect of
““general acceptance” on admissibility, it also reduces the incentives
for rent-seeking behavior by external interest groups, and thereby
reduces the amount of systematic bias on production incentives
that is introduced by the evidentiary rules themselves.'°

With the more internalized threshold standard of admissibility
supplied by Daubert, incentives to invest in scientific evidence are
more closely aligned with the stakes that the parties to litigation
have in the particular lawsuit at issue. These stakes, in turn, are
driven primarily by the rules of substantive law or, if by the pro-
cedural system, by features other than the law of evidence. One
might still decry the use of “junk science” in litigation. But that is
not a problem that rules of evidentiary admissibility are likely to
address effectively.

? Arguably, however, Daubert does not go far enough because it still adheres to
an external standard of “scientific method,” and for this reason may be assuming a
“free snack.”

10 part of the analysis here is similar to, and draws upon, recent work by Bruce
Kobayashi and Luke Froeb. See Luke M. Froeb and Bruce H. Kobayashi, Competition
in the Production of Costly Information: An Economic Analysis of Adversarial ver-
sus Court-Appointed Presentation of Expert Testimony (GMU School of Law Work-
ing Paper, 1994) (“Froeb and Kobayashi, Competition”). Their paper shows that ad-
versarial presentation of expert testimony to a “naive” decisionmaker is not
dominated by the alternative of “perfect” court-appointed experts, and that Frye,
even if modeled favorably as simply narrowing the range of permissible testimony,
is at best neutral. This article suggests that, once public-choice considerations are
brought in, both Frye and court-appointed experts appear to be worse than unres-
tricted adversarial presentation. See Part IV.B below.
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Daubert is a step in the right direction because it is more con-
sistent with the structure of adversarial litigation than any attempt
to “regulate” the content of scientific evidence through centralized
control, which is fraught with the potential for manipulation by
interest groups. The alternatives to the Daubert standard all suffer
from one or another form of the “free lunch” fallacy. The Frye stan-
dard of “general acceptance” and its variants embody the fallacy in
their assumption of an immutable external standard, whereas in
fact any such standard is vulnerable to interest group manipulation.
Similarly, replacing the litigants’ incentives with governmental or-
gans—as through court-appointed experts or publicly chosen “sci-
entific panels”—creates the same problems in a more familiar form
and to a more severe degree. None of these variations of admissi-
bility doctrine seems likely to produce better results, in terms ei-
ther of disciplining the content of scientific evidence or of mini-
mizing the costs of litigation, than an internalized standard such as
Daubert’s, applied by presumably uninformed trial court judges in
a systematically unbiased manner. The problems that remain are
not soluble by evidence law doctrine because they are problems of
deviations from the standard case of adversarial litigation with sym-
metrical stakes that are internalized by the immediate parties.

Daubert will produce a pattern of disparate outcomes on similar
facts, which may not make a pretty picture for those who equate
adjudication with a search for factual consistency. But the adver-
sarial system of adjudication has never produced a neat and tidy
picture, and no system of adjudication can pretend to find immu-
table “truth.” As the Daubert decision itself notes, even the sci-
entists do not make that claim for their own disciplines,'! and ad-
judication operates under a far more severe set of constraints. Let
the philosophers seek for “truth.” And let the law courts get about
the practical business of resolving litigated disputes between the
immediate parties to those disputes, on the narrowest possible
grounds and with a minimum of external effects.

This argument is developed through the remaining five parts of
this article. Part II sets the context by locating the admissibility of
scientific evidence within evidence law doctrine and reviewing the
competing tests of admissibility involved in the pre-Daubert de-
bate. Part III describes the Supreme Court’s decision in Daubert.
Part IV develops the economic analysis of scientific evidence as a
form of costly information, showing why the Daubert standard is
preferable to alternative tests of admissibility.

Part V briefly examines commentators’ responses to Daubert,
and the post-Daubert experience in the federal and state courts,

11 See Daubert, 113 S Ct at 2795.
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Jeffrey S. Parker 55

In time, it may be possible to construct a controlled empirical
study using a similar data source that would show whether a subset
of organizations or associations identified as having an interest in
expert testimony had experienced a relative decline that could be
attributable to Daubert.'*

VI. CONCLUSION

Assessing the ultimate effect of Daubert on the admission of sci-
entific evidence is likely to require several more years of judicial
experience followed by rigorous empirical study. Certainly, the
amount of attention lavished on Daubert to date by the commen-
tators, and the emerging disagreements among the federal and state
courts on its meaning, suggest that its doctrine will matter. But at
this point, there is little agreement on how it will matter. Respect-
able opinion predicts both less and more stringent attitudes towards
the admissibility of scientific evidence, and some predict little or
no effect on outcomes at all. .

This article has argued that the disagreements over Daubert’s
meaning may themselves be indicators of yet another effect of
Daubert that ultimately may be more profound. Whether Daubert
increases or decreases the cost of presenting scientific evidence gen-
erally, it is likely to reduce the influence of external interest groups
on the content and costs of scientific evidence proffered under its
standard. If that prediction is correct, the results certainly will do
no harm to science, and will be favorable for the adjudicatory sys-
tem, as it will remove or at least reduce one source of external bias
on the supply of scientific evidence to litigation.

In a broader view, Daubert focuses our attention on the virtues
and vices of the adversarial system as it operates on fact-finding at
trial. Whatever its vices, adversarial presentation of evidence has
the signal virtue of internalizing the costs and benefits of fact-find-
ing to the immediate parties, much as substantive property rights
do in the contracting process. While litigation, given its coercive
aspect, is not entirely analogous to contracting, it comes closest in
the context of fact-finding in a particular case, where the social
interest in the particular outcome approaches zero. Much of the
criticism of the adversarial system in recent years seems to ignore
this point. The Supreme Court’s decision in Daubert reminds us

133 1f the absence of measurable effects at present is mainly the result of the fact
that Daubert is a new decision, that problem should cure itself. There are, of course,
other possibilities. The interest groups, for example, may (now or later) shift their
activities to other interests of the members, which will create measurement prob-
lems of a different kind.
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56 Daubert’s Debut

that fact-finding in particular cases is not an “exhaustive search for
cosmic understanding.” Accordingly, Daubert instructs trial judges
to apply the ordinary tools of the adversarial system to determine
when to receive scientific evidence, even when that task casts
judges in what the Ninth Circuit on remand believed was the “un-
comfortable position” of resolving disputes among respected, well-
credentialed scientists.

Unfortunately, there is no better alternative to the judges’ dis-
comfort. The judicial system cannot have a free lunch any more
than others can. Judges will make mistakes. Under Daubert, those
mistakes can and should be confined in their effect to the particular
legal dispute in which they are made. Under Frye, judicial error
could be induced and then multiplied to other cases under the in-
fluence of external interest groups with a stake in “general accep-
tance.” To assume that judicial determinations can be improved or
assisted by reference to a manipulable external standard is to as-
sume that there is a free lunch. Thus, the answer to the perennial
question of how we can expect “inexpert” judges to evaluate expert
testimony is simply that their doing the best they can is better than
the next best alternative.

To avoid the free lunch fallacy, courts and law reformers need
only attend to the proper limitations on the social consequences of
fact-finding in particular litigated matters. Litigation will never be
a neat and tidy business, and perhaps it should not be. Some degree
of uncertainty in litigated outcomes probably is desirable, as it pro-
vides incentives for parties to avoid litigation ex ante. When trials
cannot be avoided, the imperfections of the fact-finding process
should be confined to the immediate parties, and not exported into
other cases. Whatever the imperfections of the adversarial process
in fact-finding, they are highly unlikely to be cured by creating dif-
fuse external effects.

HeinOnline --- 4 Sup. Ct. Econ. Rev. 56 (1994-1995)|




