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FEDERALISM VS. STATES’ RIGHTS: A DEFENSE OF
JUDICIAL REVIEW IN A FEDERAL SYSTEM

John O. McGinnis" and Ilya Somin™

I. INTRODUCTION

Federalism 1is the cornerstone of the Constitution. Yet, federalism is
too often confused by both admirers and detractors with state autonomy,
popularly known as “states’ rights.” The constitutional system of federal-
ism assigns powers to state and federal government officials not for their
own benefit, but for that of the people. These benefits are many, includ-
ing the satisfaction of diverse preferences and competition both among the
states themselves and between the states and federal government. While
state autonomy plays a large role in sustaining the benefits of federalism,
the federal government also has an important role to play in creating a
framework of open trade and investment that assures that states will deliver
these benefits. Sometimes federalism can be protected by only restricting
the power of state governments, rather than strengthening it.

In our federal system, the people, to use economic terminology, are
“principals” and state and federal officials merely their “agents.”’ This allo-
cation of roles creates the possibility that principal-agent problems will
arise in the maintenance of federalism when the interests of elected officials
diverge from those of ordinary citizens. The structure of federalism thus
must be protected against the machinations of both federal and state offi-
cials. Often, the interests of the latter conflict with this structure no less
than those of the former.

* Class of 1940 Research Professor, Northwestern Law School; B.A., Harvard, 1979; M.A., Oxford,
1980; J.D., Harvard, 1983.

** Assistant Professor of Law, George Mason University School of Law; B.A., Amherst College,
1995; 1.D., Yale Law School, 2001; M.A., Harvard University, Department of Government, 1997; Ph.D.
expected. Both authors are grateful to Steve Calabresi, Barry Friedman, Neison Lund, Mark Movsesian,
Max Schanzenbach, and Todd Zywicki for helpful comments. Presentations at the University of Chi-
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' For helpful reviews of the principal-agent literature, see Andrei Shleifer & Robert Vishny, 4 Sur-
vey of Corporate Governance, 52 J. FIN. 737 (1997); Kathleen M. Eisenhardt, Agency Theory. An As-
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This Article defends the distributional model of federalism and the
principal-agent model of its enforcement, arguing that together they have
profound implications for modern federalism jurisprudence. The political
process will not always protect the Constitution’s beneficial distribution of
power, because the people’s agents—federal officials and state officials
alike—are primarily motivated by their own political interests. These inter-
ests, however, have no necessary connection to the maintenance of the dis-
tribution of powers set out in the Constitution. Officials will thus often use
the initial distribution of powers assigned by the Constitution as chips to
trade or indeed to surrender rather than systematically defend.? Because of
their rational ignorance of public policy, citizens will not consistently pro-
tect federalism, particularly because it is a complex issue of governmental
structure that lacks political salience compared to the pressing public policy
issues of the day. Accordingly, it is fundamentally misguided to claim, as
do some commentators, and occasionally the Supreme Court, that the po-
litical process reliably protects federalism.

Because federalism provisions are not politically self-enforcing, the
courts should enforce their content no less than they do the Constitution’s
individual rights provisions. And as in the case of individual rights, the ob-
ject of such judicial intervention is to protect the benefits that flow to citi-
zens from a consitutional settlement—in this case the distribution of state
and federal powers—and not to protect the right of states per se. Similarly,
our theory shows why it is equally appropriate for the judiciary to protect
the federal structure against interference by the states: federal officials, like
state officials, cannot be expected to stand up for federalism when such ac-
tion clashes with their political interests. In the case of either federal or
state usurpation of powers that belong to the other level of government, the
judiciary must exercise its power of review on behalf of citizens who often
lack the incentive to enforce the distribution of powers themselves.

The Rehnquist Court has begun to recognize this rationale for judicial
protection of federalism. In New York v. United States,’ the Court noted
that state legislators may sometimes actually want the federal government
to require that they enact legislation so that they can blame any resulting
unpopular policies on Washington.* Even when it does not expressly offer
this kind of structural rationale, many of the Rehnquist Court’s federalism
cases have often been consistent with the logic of the theory of federalism
offered here. Most famously, of course, the Court has required Congress to

% See John O. McGinnis, Constitutional Review by the Executive in Foreign Affairs and War Pow-
ers: A Consequence of Rational Choice in the Separation of Powers, 56 LAW & CONTEMP. PROBS. 293,
295 (1993) (detailing that initial distribution of constitutional power is merely a “baseline” from which
political actors make deals).

® New York v. United States, 505 U.S. 144, 181-82 (1992).

* Id at 182-83.
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respect some limitations on its Commerce Clause powers, protecting the ju-
risdictional competition and other virtues of decentralized federalism.

But, in keeping with our theory, the Rehnquist Court’s jurisprudence is
not limited to protecting state autonomy. It has sometimes imposed limits
on state autonomy when necessary to protect structural federalism. For in-
stance, to protect against state discrimination against out of state actors, the
Court has extended the Dormant Commerce Clause to nonprofit institu-
tions,’ thus reinforcing interstate economic competition for non-profits as
well as for commercial firms. The Rehnquist Court has also built on War-
ren Court precedents enforcing the right to travel, a right that protects com-
petitive federalism by preventing states from restricting the ability of
citizens to move across state lines. Thus, while we will on occasion criti-
cize the Court’s federalism jurisprudence on the basis of our model, many
of its decisions are in line with our theory. Yet, at the same time, we do not
claim that the Court’s approach comports with ours completely, or even
comes close to doing so.

Our Article generalizes the insight of New York v. United States into a
principal-agency model justifying the judicial enforcement of the federal
structure as a whole. We will thus provide a more comprehensive explana-
tion of the ways that the interests of government officials, both state and
federal, may systematically undercut constitutional federalism unless re-
strained by judicial review. State officials, for instance, may at times will-
ingly discard the state autonomy guaranteed by enumerated powers or
undermine federalism in other ways. Similarly, federal officials will some-
times abdicate their responsibilities under the Commerce Clause and the
Compact Clause to protect federalism against the depredations of state gov-
ernments. Thus, judicial intervention on behalf of state autonomy is part of
a broader model that also sometimes requires judicial intervention against
state government actions.

Accordingly, our theory explains a wider range of jurisprudence than
that usually associated with federalism. The judiciary needs to enforce the
proper scope of the Dormant Commerce Clause for the same reasons it
needs to enforce the proper scope of the affirmative Commerce Clause.
The judiciary must intervene to protect the public interest in the constitu-
tional distribution of federal and state powers because the goals of state and
federal officials are often not congruent with the public interest. And citi-
zens are unlikely to monitor, let alone punish, these officials’ disregard for
their constitutional responsibilities.

The arguments that we outline here are primarily structural ones, but
we do not intend to denigrate the importance of text and original meaning to
judicial review of federalism.® Rather, our analysis should be viewed as a

5 Camps Newfound/Owatonna, Inc. v. Town of Harrison, 520 U.S. 564, 584 (1997).
® For strong arguments that text and original meaning require vigorous judicial review of federal-
ism, see, e.g., RANDY E. BARNETT, RESTORING THE LOST CONSTITUTION chs. 7, 11 (2004); Saikrishna

91

HeinOnline -- 99 Nw. U. L. Rev. 91 2004- 2005



NORTHWESTERN UNIVERSITY LAW REVIEW

supplement to analyses of text and original meaning rather than a replace-
ment for them.

Part I outlines our main argument. It shows that Constitutional federal-
ism 1s a classic example of a principal-agent problem—a situation where
there is a conflict of interest between an individual or group (the “princi-
pals”) and those who are given authority to act on its or their behalf (the
“agent”). As in other situations where principals have less information than
their agents and where the multiplicity of principals reduces the incentive to
monitor agents’ activities, citizens are unlikely to provide effective over-
sight of the behavior of public officials, state or federal. These officials in
turn have incentives to depart from the beneficial distribution of power be-
tween the state and government officials provided by the Constitution. The
systematic inability of political actors or citizens to enforce that distribution
fatally undermines the popular “political process” theory of federalism en-
forcement.’

Part II provides a brief survey of the major structural advantages of
federalism: responsiveness to diverse local preferences, horizontal compe-
tition among state governments for businesses and residents, and vertical
competition between the states and the federal government. Throughout
this Article, we show how judicial intervention in various areas can help
promote these goals.

Part III applies our approach to the protection of state government
power, showing in each case that the benefits of federalism may be in sys-
temic conflict with the interests of state officials. Consequently, self-
interested state officials may be only too willing to give up the state author-
ity that leads to the benefits of federalism. For instance, the Commerce
Clause leads to beneficial interjurisdictional competition, but state officials,
like competitors everywhere, may prefer to transfer their authority to a car-
tel that eliminates or at least reduces competition. States have similar in-
centives to support federal overreaching under Section 5 of the Fourteenth
Amendment. In the area of federal spending, state officials may welcome
federal grants, which allow them to augment the state’s budget even at the
expense of state autonomy and federalism. A prohibition on federal com-
mandeering of the states may promote accountability in government, but
state officials may benefit from diminished accountability. Sovereign im-
munity may benefit citizens by permitting each state greater control over its
budget,‘ but state officials may believe that their states may benefit from

B. Prakash & John C. Yoo, The Puzzling Persistence of Process-Based Federalism Theories, 79 TEX. L.
REV. 1459 (2001).

7 Each generation produces its own version of the political process theory. See Herbert Weschler,
The Political Safeguards of Federalism: The Role of the States in Composition and the Selection of the
National Government, 54 COLUM, L. REV, 543 (1954); JESSE H. CHOPER, JUDICIAL REVIEW AND THE
NATIONAL POLITICAL PROCESS 176-81 (1980); Larry D. Kramer, Putting the Politics Back into the
Safeguards of Federalism, 100 COLUM. L. REv. 215, 278-79 (2000). For further discussion, see notes
56-62 and accompanying text.
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federal imposition of monetary liability because competitor states will suf-
fer higher costs than theirs.?

As this last example shows, state officials may not only disregard the
appropriate federalist distribution of power because of their own personal
interests, but because of the parochial interests of their states. Neverthe-
less, such a departure from the proper distribution of power can harm the
citizens of the nation as a whole. Our recognition that the exercise or abdi-
cation of state powers can undermine federalism underscores that ours is
not a states’ rights argument, but a nationalist one—a theory of federalism
designed to benefit all the nation’s citizens.

Part [V demonstrates that our theory has the broader goal of protecting
the constitutional distribution of governmental authority, both state and fed-
eral. We show that just as state officials will often fail to protect the author-
ity that is appropriately theirs, federal officials will often have no interest in
restricting the abuse of state government power in ways detrimental to fed-
eralism. For instance, citizens throughout the nation benefit from prevent-
ing states from interfering with interstate commerce. Yet federal officials
who depend on parochial constituencies and interest groups for reelection
support may often be unwilling to take the initiative to protect the free flow
of interstate commerce against state-level protectionist interests. Hence, the
Court has properly intervened to enforce the Dormant Commerce Clause,
requiring federal legislators affirmatively to permit states to block interstate
commerce.” We also show that our principal-agent model calls for the judi-
ciary to enforce the right to travel and to limit a state’s imposition of puni-
tive damages based on actions within another state. Further, we contend
that the courts should vigorously protect constitutional federalism against
other threats from state governments, notably by revitalizing the Compact
Clause.

This Article is not a comprehensive survey of the ways in which prin-
cipal-agent theory should inform federalism jurisprudence. It does, how-
ever, begin the task of drawing such connections.

II. CONSTITUTIONAL FEDERALISM AS A PRINCIPAL-AGENT PROBLEM

Allowing the political process to control the constitutional distribution
of powers between the federal and state governments creates the possibility

8 As we discuss below, however, we have substantial reservations about whether sovereign immu-
nity actually advances the values of federalism we describe in Part II. But if it does advance these val-
ues, our principal-agent theory offers some justification for judicial enforcement, however. The
Justification for judicial enforcement may also be less strong than for enforcement of many other struc-
tures of federalism because state officials will very often have strong incentives to resist the imposition
of liability by the federal government.

® In speaking of the need for the intervention of the Court, we use a short hand to signify the entire
Judiciary, state as well as federal. All have an equal obligation to enforce the Constitution according to
its terms. Our model shows why they have a distinctive role to play in enforcing federalism provisions.
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citizens are likely to move in response to suboptimal state policies. Thus,
while some scholars have suggested that citizens’ increasing identification
with a national community makes federalism obsolete,* it actually strength-
ens the case for federalism by improving the conditions for horizontal com-
petition.*

It could be argued that horizontal competition between state govern-
ments is undermined by widespread political ignorance. After all, citizens
must have some degree of knowledge in order to realize that policies in a
neighboring state are more favorable to their interests than those in their
own, thereby giving them a reason to move. However, voting with one’s
feet—as interstate competition is often called—has two major informational
advantages over conventional ballot box voting. First, there is no “rational
ignorance” collective action problem in the acquiring the relevant knowl-
edge because a “foot voter” can take action on her knowledge even if eve-
ryone else in the state remains ignorant. Second, foot voting requires less
information than ballot box voting because ballot box voters need to know
which problems really are caused by public policy and which officials are
responsible for what issues, while foot voters do not.*

C. Vertical Competition Between States and the Federal Government

For the Founding Fathers and their generation, the main rationale for
federalism was not diversity or competition (the most familiar modern ar-
guments), but the role of the states as a bulwark against possible federal
tyranny.®” As the case of state efforts to forestall enforcement of the federal
Fugitive Slave Act dramatically illustrates,®® state governments can some-
times use their powers to block or mitigate federal violations of fundamen-

8% See Edward L. Rubin & Malcolm Feely, Federalism: Some Notes on a National Newrosis, 41
UCLA L. REV. 903, 944-45 (1994) (arguing that states have “nothing but their legal definitions to dis-
tinguish them from one another™).

3 See ROBERT D. COOTER, THE STRATEGIC CONSTITUTION 132 (2000) (“Parochial rights fit mobile
societies and universal rights fit immobile societies.”).

% For a more detailed discussion of these points, see Somin, Countermajoritarian Difficulty, supra
note 15, at 134447

87 See, e.g., THE FEDERALIST NO. 46 (James Madison) (Clinton Rossiter ed., 1961) (arguing that
“the State governments will, in all possible contingencies, afford complete security against invasions of
the public liberty by the national authority™); see also AKHIL AMAR, THE BILL OF RIGHTS (1998) (argu-
ing that strengthening of the states as a barrier to federal tyranny was the main motivation behind the
adoption of the Bill of Rights); Martin Diamond, The Ends of Federalism, 3 PUBLIUS 156 (1973) (argu-
ing that protection against federal tyranny was the key element of the Founders’ view of federalism).

% Eric FONER, RECONSTRUCTION 134-39 (1988); ROBERT COVER, JUSTICE ACCUSED (1975); Kac-
zorowski, supra note 25. In the early twentieth century, state and local govemments sometimes acted to
protect the free speech rights of unpopular political activists denied protection by federal courts. See
DAVID M. RABBAN, FREE SPEECH IN ITS FORGOTTEN YEARS (1997).
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tal individual rights.** On a more prosaic level, state governments can com-
pete with the federal government in providing public goods and social ser-
vices.”® For example, both state and federal governments engage in
environmental and social regulation, both try to foster a favorable “business
climate” for industry, and both seek to win the support of a variety of inter-
est group constituencies. Vertical competition, like horizontal, is not an un-
alloyed good. In some cases, states may use their competitive leverage to
stymie federal efforts to eliminate highly oppressive state policies, such as
the southern states’ ultimately successful resistance to Reconstruction-era
efforts to protect the rights of African-Americans.” Nonetheless, some sub-
stantial capacity for competition is a major advantage of a federal system.

An argument can be made that judicially enforced federalism might ac-
tually undermine vertical competition, insofar as states may have little in-
centive to compete with the federal government if they have a guaranteed
sphere of authority which is completely separate from that of the federal
government. This point is not wholly lacking in validity, but it ignores two
important considerations that outweigh it.

First, if state governments do not have a substantial sphere of authority
that Congress cannot override, their attempts to engage in vertical competi-
tion are likely to be futile because the federal government could easily sup-
press them simply by passing legislation to that effect. Second, the
objection ignores the fact that separate spheres of power can have overlap-
ping effects. For example, even if the federal government’s power to regu-
late “interstate commerce” is narrowly defined, its regulations in this area
will still have substantial effects on economic activity that doesn’t cross
state lines. Conversely, the tax and regulatory policies of state governments
will have a substantial impact on interstate trade even if—under the Dor-
mant Commerce Clause—states are denied the power to regulate interstate
trade directly. Thus, state and federal officials can often compete over the
same policy area even if they each have different types of powers.

Diversity, vertical competition, and horizontal competition may all be
undermined by various principal-agent problems in federalism’s political
process. Both state and federal elected officials may be tempted to under-
mine them in order to advance their electoral and other interests. Thus, ju-
dicial restraint of federal government power will sometimes be necessary in
order to ensure that the benefits of federalism are not lost. Importantly,
however, judicial action is also needed to ensure that state governments do
not undermine federalism. One of the important advantages of viewing

% For a modemn proposal to institutionalize such protection by means of state-created “converse-
1983” actions against abusive federal officials, sece Akhil R. Amar, Of Sovereignty and Federalism, 96
YALE L.J. 1425 (1987).

%0 BRETON, supra note 75, at 189-90; Pierre Salmon, Decentralization as an Incentive Scheme, 3
OxFORD REV. OF ECON. POL’Y 24 (1987).

! See generally FONER, supra note 83.
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federalism from a principal-agent perspective is that it allows us to create a
unified theory that incorporates judicial limits on both state and federal au-
thority.

IV. LIMITING FEDERAL POWER: APPLICATIONS TO SPECIFIC
DOCTRINES

A. The Commerce Clause

The Interstate Commerce Clause provides only a limited power to the
federal government, permitting Congress to regulate domestic commerce
only if it is “among the several states.” This limitation of the Commerce
Clause generates some of the federalism policy advantages discussed above.
It forces states to compete in social policy and the production of public
goods when conduct regulated is either not commercial or “does not con-
cern more states than one.” If a state’s regulation reduces public welfare,
citizens and businesses can leave: This is the horizontal competition argu-
ment for federalism.> Regulatory competition among states in particular
promotes experimentation in government, thus over time improving knowl-
edge of social policy.” Second, as the diversity argument for federalism
shows, the appropriate mix of public goods depends on the preferences of
citizens. Within the area of social policy reserved to them by the limita-
tions of the Commerce Clause, states can tailor the mix of their regulations
to their citizens’ preferences and citizens can move to states whose mix bet-
ter matches their needs.”

When the New Deal and Warren Courts almost completely abandoned
policing of the limitations of the Commerce Clause, they dissipated many
of these advantages.”” The ordinary political process will not systematically
preserve them because political actors, state and federal, have no direct in-
terest in their preservation. While the limitations of the Commerce Clause
contribute to the public interest, the autonomy they provide states may often

92 U.S.CONST. art. 1, § 8, cl. 3.

% Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 194 (1824).

% See Richard Epstein, Exit Rights Under Federalism, 55 LAW & CONTEMP. PROBS. 147, 149
(1992).

%5 See New State Ice Co. v. Liberman, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting) (discuss-
ing federalism’s advantages in experimentation).

% The competitive federalism afforded by the limitations of the Commerce Clause may also have
some costs as well. For instance, private entrepreneurs may try to use such competition to gain rents for
themselves. To take one example, sports teams try to hold up states for subsidies by threatening to move
elsewhere. They may succeed because of citizens’ rational ignorance and mistaken beliefs. Neverthe-
less we do not believe this kind of problem outweighs the benefits of competitive federalism. First, over
the long run, providing rents to such special interests raises taxes and leads to loss of investment and the
migration of citizens. Second, Congress has the undoubted power to control such interstate competition
in trying to stimulate interstate moves by commercial enterprises.

7 See McGinnis, supra note 24, at 499,
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work to the detriment of state officials. Regulatory competition among the
states may promote public welfare, but it can also hurt those state officials
whose states fall behind in a competitive race. Experimentation has similar
downsides because successful experiments in some states may undermine
the competitive position of others. Therefore, some state governments may
prefer a uniform federal regulation that preempts the issue.”® Finally, inter-
est groups may benefit from the lack of jurisdictional competition,” and
state officials have incentives to satisfy interest groups, particularly if they
could so in a way that is relatively imperceptible to ordinary voters.

State officials have incentives to behave analogously to private entre-
preneurs who may benefit from a cartel even when market competition re-
bounds to the public good. In fact, they may have even more substantial
incentives to favor the preemption of federal law than private actors have to
favor a cartel, because federal coercion can prevent competition for the long
term, whereas markets force can undermine many cartels in relatively short
order.'®

The limitations of the Commerce Clause protect outlying preferences
by leaving many social issues entirely to the state regulation, but these is-
sues may often relate to socially charged matters that pose electoral compli-
cations because officials lack information about how they will exactly play
out politically.' It is thus often in the political interest of state officials
that the federal government address them and relieve them of responsibility
for doing so.

The statute the Supreme Court invalidated in United States v. Morri-
son'® illustrates another reason that state officials cannot be relied upon to
make the political process work to preserve the advantages of federalism.
Federalism is a second order value with little political salience to voters,
thus making it harder for them to monitor the federalism implications of
their agents’ actions. Even if preserving state autonomy has some
long-term returns for a state official, these returns may well be swamped by
the advantage a state official will get by taking a position on a first order is-
sue that public opinion will acclaim. For example, even if the Violence

% Cf. Michael S. Greve, Compacts, Cartels, and Congressional Consent, 68 M0O. L. REV. 285, 335
(2003) (discussing state efforts to form a tax cartel).

% See Frank H. Easterbrook, The State of Madison’s Vision of the State: A Public Choice Perspec-
tive, 107 HARV. L. REV. 1328 (1994) (interests groups benefit from stifling jurisdictional competition).

1% See John O. McGinnis, The Political Economy of International Antitrust, 45 WM. & MARY L.
REV. 549 (2003) (discussing how market forces destabilize cartels).

101 See Michael A. Fitts, Can Ignorance Be Bliss? Imperfect Information as a Positive Influence in
Political Institutions, 88 MICH. L. REV. 917, 922-23 (1990) (discussing how politicians will try to avoid
issues on which they lack sufficient information of electoral consequences); ¢/ MORRIS P. FIORINA,
CONGRESS: KEYSTONE OF THE WASHINGTON ESTABLISHMENT 4546 (1989) (describing how members
of Congress avoid controversy by focusing on pork barrel projects and casework).

192 599 .S, 598 (2001).
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Against Women Act'® encroaches on state authority, taking a position that
can be portrayed as hostile to women may be more electorally disadvanta-
geous than opposing the act. Indeed, thirty-six states signed an amicus brief
supporting the federal statute in Morrison, while only one (Alabama) de-
fended state authority.'® Thus, given the relatively low salience of struc-
tural issues with the electorate, we would predict over time that the
constitutional distribution of powers will be continually sacrificed to posi-
tion-taking on first order substantive issues.'*”

Accordingly, the Rehnquist Court’s judicial enforcement of the limita-
tions of the Commerce Clause in Lopez and Morrison is justified by our
agency cost model of federalism. The Court implicitly recognizes that po-
litical safeguards will not protect the benefits of federalism, because state
officials have little interest in protecting second order values that may im-
pose political costs on them. As discussed below, the judiciary does not
usually face such costs, enabling its members to preserve the beneficial dis-
tribution of powers in the Constitution.

B. Section 5 of the Fourteenth Amendment

The principal-agent model of federalism also provides support for the
Court’s decision to oversee Congress’s use of'its Section 5 power under the
Fourteenth Amendment.'” While that power can be used legitimately, it
can also be used to create uniform national rules that undermine the advan-
tages of horizontal and vertical competition. Other scholars have persua-
sively shown that perverse political incentives will usually prevent
Congress from engaging in sensitive factual finding under Section 5 to en-
sure they are making appropriate use of that power.'” What our framework
adds is the proposition that sometimes state officials may welcome faulty
fact-finding in the service of their interests and thus cannot be counted on to
police congressional behavior. Such interests may include all the interests
that incline state officials to prefer a national rule even when the enumer-
ated powers will provide them authority to set their own rule. As detailed
above, these interests include preventing competition, avoiding a divisive
issue, or taking a position that will resonate immediately with voters even at

1% Violence Against Women Act of 1994, Pub. L. No. 103-322, § 40302, 108 Stat. 1941-42 (codi-
fied as amended, 42 U.S5.C. § 13981 (1994)).

104 Brief for the State of Alabama as Amicus Curiae, United States v. Morrisson, 529 U.S. 598
(2001) (Nos. 99-5, 99-29) (amicus brief of thirty-six states).

19 See discussion supra notes 37-39 and accompanying text for examples of assisted suicide, par-
tial birth abortion, and the No Child Left Behind Act.

196 See City of Boemne v. Flores, 521 U.S. 507 (1997) (key Rehnquist Court decision on judicial
oversight of Fourteenth Amendment Section 5 power). But ¢f Tennessee v. Lane, 124 S. Ct. 1978
(2004) (reinterpreting and possibly weakening Boerne in some respects, by allowing Congress greater
latitude in using its Section 5 enforcement power in cases involving access to judicial services).

107 See, e. 8., Neal Devins, Congressional Factfinding and the Scope of Judicial Review: A Prelimi-
nary Analysis, 50 DUKE L.J. 1169, 1184 (2001).
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the expense of the longer term benefits of federalism. Thus, the factors
demonstrating the need for judicial policing of Congress’s Section 5 power
parallel those supporting the need to police the limitations of the Commerce
Clause. Both provisions raise similar principal-agent problems.

While we do not have the space to provide a comprehensive analysis of
the Rehnquist Court’s Section 5 jurisprudence, our principal-agent theory
suggests that the Court is acting appropriately to protect federalism. It has
required that Congress provide evidence of unconstitutional discrimination
when it is seeking to protect classes that are not suspect and limits that rem-
edy to one that is “congruent and proportional” to the evidence found.'® In
this way, the Court prevents Congress from using Section 5 to create na-
tional rules on any subject it chooses—a process which undermines the ad-
vantages of federalism outlined above.'” At the same time, in contrast, the
Rehnquist Court continues to permit Congress greater leeway to legislate
under Section 5 to protect suspect classes that may face discrimination
wherever they go.""°

C. The Spending Power

The Court has at least begun to revive judicial review of the Commerce
Clause and Section 5. In contrast, the Supreme Court continues to construe
the Spending Clause'!' to provide nearly a blank check for any spending
that Congress chooses to undertake and to permit Congress to impose regu-
latory conditions that may parallel those barred by its Commerce Clause ju-
risprudence. In the leading case of South Dakota v. Dole,'"? written by then-
Associate Justice Rehnquist himself, the Court summarized its Spending
Clause jurisprudence and concluded that federal grants to state govemn-
ments—the form of spending that arguably poses the greatest threat to fed-
eralism values—are constitutional so long as these grants (1) serve the
“general welfare” under a standard that “defer[s] substantially to the judg-
ment of Congress,” (2) state any conditions that the states must meet in or-

198 See, e.g., Bd. of Trs. of the Univ. of Ala. v. Garrett, 531 U.S. 356 (2001).

1% The most prominent critics of the Rehnquist Court’s federalism decisions fail to take account of
the kinds of principal-agent problems we focus on here. They therefore overstate the ability of the po-
litical process to protect structural federalism. See, e.g., Robert Post & Reva B. Siegel, Protecting the
Constitution from the People: Juricentric Restrictions on the Section 5 Power, 78 IND. L.J. 1 (2003). If
elected representatives, state and federal, were likely to take account of the structural advantages of fed-
eralism in ordinary politics or the people were likely to discipline them if they failed to do so, there
would be indeed no reason for the judiciary to protect the Constitution by policing Congress. But we
have shown why these premises are unlikely to hold true.

10 gee John O. McGinnis, Decentralizing Constitutional Provisions v. Judicial Oligarchy, A Reply
to Professor Koppeiman, 20 CONST. COMMENT 39 (2003) (offering reasons why the federal government
may need the authority to protect discrete and insular minorities).

" U.S. ConsT. art. I, § 8, cl. 1. (providing Congress with the power to “lay and collect Taxes, Du-
ties, Imposts, and Excises, to pay the Debts and provide for the common Defence and the general Wel-
fare of the United States™).

"2 483 U.S. 203 (1987).
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der to acquire the funds “unambiguously,” (3) ensure that conditions are not
“unrelated to the federal interest in particular national projects or programs”
for which the funds were provided to the state, and (4) do not violate “other
constitutional provisions.”'? Furthermore, the Court noted the possibility
that federal grants might be invalidated if “the financial inducement offered
by Congress [is] so coercive as to pass the point at which pressure turns into
compulsion.”**

Conditions one and four do not impose any real limits on the spending
power not already imposed by “other constitutional provisions.”'"* Condi-
tion two likewise does not limit the substantive scope of federal grants to
state governments, but merely ensures that state governments are informed
of the terms under which federal funds are given to them."'® Condition three
and the additional ban on federal “coercion” could potentially serve as sig-
nificant restrictions on federal power, but have not been so interpreted in
practice by the courts so far."’ In a recent decision, the Supreme Court has
loosened the restraints on the Spending Power still further by holding that
federal grants to state governments that have conditions only very loosely
related to any federal purpose may be upheld under the Necessary and
Proper Clause.''®

" 14 at207-08.

U4 1z at211 (quotation omitted).

15 14 at 208. Condition two can be seen as attempt to strengthen the political safeguards of feder-
alism by making state officials aware of the restrictions Congress wishes to impose and thus increasing
their ability to mobilize against such restrictions. But if state officials lack systematic interest in protect-
ing their authority, putting them on notice that this authority is at risk may not offer much protection.
Moreover, this condition may actually increase state incentives to accept federal grants, because it pro-
tects state government officials against unanticipated unpleasant consequences that might arise from
ambiguously worded attached conditions.

16 This requirement was already established prior to Dole. See Pennhurst State Sch. & Hosp. v.
Halderman, 451 U.S. 1, 17 (1982) (holding that “the legitimacy of Congress’ power to legislate [condi-
tional grants] under the spending power . . . rests on whether the State voluntarily and knowingly accepts
the terms of the ‘contract®”).

7 See Lynn A. Baker & Mitchell N. Berman, Getting off the Dole: Why the Court Should Aban-
don Its Spending Doctrine and How a Too-Clever Congress Could Provoke It to Do So, 78 IND. L.J.
459, 512-21 (2003) (discussing weakness of these two possible restraints on the spending power); Re-
becca E. Zietlow, Federalism’s Paradox: The Spending Power and Waiver of Sovereign Immunity, 37
WAKE FOREST L. REV. 141, 180-82 nn.254-55, 265 (2002) (citing numerous cases that reject challenges
to conditional spending grants based on these two parts of the Dole test). But see Va. Dep’t of Educ. v.
Riley, 106 F.3d 559, 561 (4th Cir. 1997) (en banc) (holding a grant condition under the Individuals with
Disabilities Education Act unconstitutional in part because of its “coercive” nature).

'8 tn Sabri v. United States, 124 S. Ct. 1941 (2004), the Supreme Court recently rejected a chal-
lenge to 18 U.S.C. § 666(2)(b) (2000), a provision that imposes criminal penalties on anyone who bribes
a state official so long as that state received more than $10,000 in federal funds. The Court held that the
imposition of this condition was necessary and proper to Congress’s interest in safeguarding federal
funds and was thus constitutional under the Necessary and Proper Clause. To the objection that the pro-
vision required no connection between the bribery and federal funds, the Court replied that “money is
fungible, bribed officials are unworthy stewards of federal funds and corrupt contractors do not give dol-
lar for dollar value.” Id. at 1949,
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As one of us has argued in greater detail elsewhere,'” the common
weakness of Dole and its precursors is the excessive focus on the interests
of state governments and the failure to consider the possibility that even
those “noncoercive” grants actually desired by state governments might
nonetheless undermine constitutional federalism.'®® It is often not recog-
nized that federal grants with few or no attached conditions may be just as
pernicious in these respects as those that impose rigorous requirements.
Federal grants to state governments in fact tend to undermine all three of
the major advantages of a federal system: horizontal competition, vertical
competition between states and the federal government, and diversity.'!

Federal subsidies to the states undermine interstate competition in two
major ways. First, to the extent that horizontal competition is motivated by
a desire to increase state tax revenue by attracting migrants or preventing
emigration, the existence of an alternative source of revenue necessarily
diminishes state incentives to compete.'” In addition to serving as a substi-
tute source of state revenue, federal grants can sometimes undermine inter-
state competition more directly by enabling the states to establish a cartel
by acceding to a common federal grant condition.'” The federal govern-
ment in this scenario acts as the cartel manager, punishing defecting states
by withdrawing their funding. For example, states seeking to avoid tax

One way of understanding this holding is that the Court is interpreting the nexus requirement of
South Dakota v. Dole as being coterminous in scope with the Necessary and Proper Clause. While that
may put the nexus requirement on a firmer textual foundation, the Court’s interpretation of the Neces-
sary and Proper Clause is itself troubling. As Justice Thomas observed, the majority treats “necessary
and proper” as merely a requirement of loose means-end rationality. See Sabri, 124 S. Ct. at 1949
(Thomas, J., concurring in the judgment). This construction does not seem in keeping with the language
of the clause, which by its terms suggests that means be plainly adopted or appropriate to the congres-
sional end, thereby requiring a closer connection than means-end rationality. See Randy Barnett, Neces-
sary and Proper, 44 UCLA L. REV. 745, 757 (1997). Why is a federal bribery statute well adapted to
protect a federal interest by policing a state parks commissioner if state parks receive no federal funds?
Most importantly for the conception of federalism defended here, such a lax approach to the Necessary
and Proper Clause permits the federal government to impose requirements that are better addressed at
the state level and should be subject to intergovernmental competition. For a strong argument that 18
U.S.C. § 666 is unconstitutional, see Richard W. Garnett, The New Federalism, the Spending Power,
and Federal Criminal Law, 89 CORNELL L. REV. 1, 39-59 (2003).

9 Somin, supra note 22. Related arguments have been advanced by other scholars, especially in
the work of Lynn Baker and her collaborators. Baker & Berman, supra note 117; Lynn A. Baker, Con-
ditional Federal Spending After Lopez, 95 COLUM. L. REV. 1911 (1995) [hereinafter Baker, Conditional
Federal Spendingl; Lynn Baker, The Revival of States’ Rights: A Progress Report and a Proposal, 22
HARV. J.L. & PUB. POL’Y 95 (1998) [hereinafter Baker, Revival of States’ Rights].

120 1ndeed, “noncoercive” federal grants might well be a greater threat to federalism than coercive
ones precisely because state governments are likely to use their political power to promote them.
Somin, supra note 22, at 470-71.

121 Eor a more detailed discussion, see id. at 464-73.

122 Eor a more detailed discussion, see id. at 468-71. See also GEOFFREY BRENNAN & JAMES M.
BUCHANAN, THE POWER TO TAX 180-84 (1980) (explaining how federal subsidies to states undermine
interstate competition by creating an alternative source of revenue for state governments).

123 BRENNAN & BUCHANAN, supra note 122, at 182-83.
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competition can create a cartel by the adoption of a federal policy that de-
nies grants to states with tax rates below a certain level.

The federal government can often crush vertical competition simply by
paying the states not to compete with it.'"* Federal grants to states are a par-
ticularly effective tool for restricting competition because, unlike in the case
of preemptive mandates, state governments are actually likely to support
them due to their desire to acquire additional federal funds. Finally, federal
grants to state governments can undermine diversity by attaching conditions
that force dissenting states to conform to the preferences of the majority.'*
Both liberal and conservative interest groups can use such conditions to im-
pose their preferences on recalcitrant minority states.!*

Why might state governments be motivated to accept federal grants
that undermine the key advantages of federalism as a system? The crude
but accurate answer is that they want the money. The opportunity to ac-
quire funds that are mostly paid for by taxpayers in other states is an offer
that state governments cannot easily refuse.'” States are constantly in
search of additional federal funds that enable politicians to increase expen-
ditures without simultaneously raising taxes for their constituents. Even
state officials that are perfect agents of their voters might accept grants that
undermine federalism as a system. First, the states face to some extent a
tragedy of the commons problem: If they pass up this money, their citizens
will still pay in federal taxes for benefits for states that do accept it. Sec-
ond, the voters might sometimes prefer additional funds to being allowed to
pursue their most preferred policy without restriction by the federal gov-
ernment. However, the problem certainly becomes more severe as a result
of serious principal-agent problems arising from most citizens’ near-total
ignorance of both the theory of federalism and the details of intergovern-
mental financial relations.

D. Commandeering

The Supreme Court’s decisions striking down federal “commandeer-
ing” of state government officers also advance the interests of structural
federalism.” In order for state governments to promote diversity, engage

124
125

See Somin, supra note 22, at 471-72.
See generally Somin, supra note 22; Baker, Conditional Federal Spending, supra note 119;
Baker & Berman, supra note 117,

126 For an article emphasizing the fact that this coercive power cuts both ways, see Baker & Young,
supra note 62, at 151-61. See also Lynn A. Baker, Should Liberals Fear Federalism?, 70 U. CIN. L.
REV. 433 (2002).

127 See Elizabeth Garrett, Enhancing the Political Safeguards of Federalism? The Unfunded Man-
dates Reform Act of 1995, 45 U. KAN. L. REV. 1113, 1140 n.98 (1997) (pointing out that “[t}he few in-
stances when states or cities decline federal grants to avoid complying with conditions are noteworthy
enough to receive extensive press coverage”).

128 The two key decisions are of course New York v. United States, 505 U.S. 144 (1992) (invalidat-
ing portions of the Low-Level Radicactive Disposal Act), and Printz v. United States, 521 U.S. 898
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in horizontal and vertical competition, or achieve most other goals, they
must have control over their own officials. If the federal government can
commandeer these officials at will, this control is imperiled. Even modest
forms of commandeering undermine federalism by undercutting a state’s
ability to pursue its own policies in whatever field the commandeered offi-
cials are responsible for.

In practice, commandeering is not nearly as great a danger to federal-
ism as the Spending power and the Commerce power. State governments
often have strong incentives to resist uncompensated commandeering be-
cause, by definition, it deprives them of resources without any offsetting
benefits. For this reason, state governments routinely use their political
power to resist commandeering and other “unfunded mandates.” Uncom-
pensated commandeering of state officials by the federal government is a
relatively rare occurrence.'”

Nonetheless, as the Court has itself observed, circumstances may arise
under which state governments are willing to accept commandeering.”® Po-
litical payoffs may create incentives for state legislators to embrace a fed-
eral decision to order their legislation to take a particular form. Regardless
of whether taking action is more politically costly than doing nothing, state
officials will often find that the least costly alternative is to take the action
without accepting responsibility for it. In that way the consequences of in-
action are avoided, while the blame for the action is deflected.

But commandeering may have other causes as well. The substantive
issue for which Congress is commandeering the legislature may have
greater political salience than the issue of protecting a state’s authority to
make its own laws. State governments may also be “captured” by an inter-
est group that benefits from the commandeering. For instance, solving a
radioactive waste problem, as in New York v. United States, is likely to be
popular, whatever the cost to federalism. And it is likely to be supported by
affected interests such as industries seeking to dispose of their toxic waste.

Even if they do not support a given commandeering policy for its own
sake, some state officials may be willing to engage in bargaining away au-
thority for concessions in other areas. In situations where there may be no
legally binding compensation for the “commandeered” resources as there is

(1997) (invalidating portions of the Brady Act). The scope of the anti-commandeering doctrine was lim-
ited by the Court’s decision in Reno v. Condon, 528 U.S. 141, 150 (2000) (holding that the Tenth
Amendment constrains only such federal commandeering that seeks to “influence the mannet in which
States regulate private parties,” but does not prevent Congress from regulating “state activities”).

129 See Printz, 521 U.S. at 916 (pointing out that “the historical record” reflects “not only an ab-
sence of executive-commandeering statutes in the early Congresses, but . . . an absence of them in our
recent history as well, . . . until recent years”). The dissent of Justice Souter disputes this conclusion,
but is able to point to only a few examples of commandeering, most involving only minor regulatory
legislation, and many commandeering judges rather than executive officials. /d. at 949-53 (Stevens, I,
dissenting).

1% See New York, 505 U.S. at 182-83.
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in conditional spending cases, state governments may agree to the com-
mandeering as part of a political deal. This is, of course, exactly what hap-
pened in the New York case, where the state of New York initially agreed to
a legislative deal that included a commandeering provision."'

E.  Sovereign Immunity

The Rehnquist Court’s sovereign immunity jurisprudence does not fit
as comfortably within our analytical framework as its other efforts on be-
half of federalism."*? In and of itself, allowing state governments to be sued
by individuals for violating federal law does not undermine structural fed-
eralism—at least not if the law being enforced by the lawsuits does not it-
self run afoul of federalism principles on substantive grounds. As many
commentators have noted, there seems to be no principled reason why the
federal government should be allowed to enforce a given law through direct
regulation, monetary incentives, and lawsuits initiated by federal agencies,
but not through lawsuits undertaken by individuals. The lack of a compel-
ling structural rationale for state sovereign immunity under the Eleventh
Amendment parallels the lack of strong textual support for this doctrine.'*

Nevertheless, although the Rehnquist Court has not provided a struc-
tural justification for its sovereign immunity decisions, Professor Roderick
Hills has furnished one and it relies in part on principal-agent theory. He
claims that allowing citizen damage suits against state governments may
empower state regulatory bureaucracies at the expense of state legislatures
and voters.”™ Private damage suits against state governments may accom-
plish the goals of bureaucrats whose interests are linked to those of national
interest groups and federal government officials. And the money paid out
to claimants usually comes out of the general state budget rather than that of
the specific agency that helped push through the liability statute in ques-
tion.'

Hills’s argument provides, at best, very limited support for the Court’s
Eleventh Amendment jurisprudence. It is true that state bureaucracies may

131
132

Id. at 195-98 (White, J., concurring in part and dissenting in part).

See Seminole Tribe of Fla. v. Florida, 517 U.S. 44 (1996) (protecting state sovereign immunity
against federal legislation allowing suits in federal courts); Alden v. Maine, 527 U.S. 706 (1999) (ex-
tending sovereign immunity to suits in state courts).

133 Even the Rehnquist Court majority in favor of sovereign immunity concedes that the doctrine is
not supported by the text of the Eleventh Amendment. See Seminole Tribe, 517 U.S. at 54 (“[T]he text
of the Amendment would appear to restrict only the Article Il diversity jurisdiction of the federal
courts.”). But see Michael A. Rappaport, Reconciling Textualism and Federalism: The Proper Textual
Basis of the Supreme Court’s Tenth and Eleventh Amendment Decisions, 93 Nw. U. L. REV. 819 (1999)
(arguing that the textual basis for sovereign immunity can be found in the Constitution’s use of the word
“state”).

134 Roderick Hills, Jr., The Eleventh Amendment as Curb on Bureaucratic Power, 53 STAN. L. REV.
1225 (2001).

1% d. at 1234-51.
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support federal regulations that voters or state legislators oppose. However,
it is difficult to see why federally created private rights of action against
states pose an especially grave danger in this regard. After all, the state
agency could accomplish the same goal simply by lobbying for a direct fed-
eral transfer of wealth to whichever interests benefit from the lawsuits. In
addition, state elected officials have numerous ways of punishing subordi-
nate bureaucrats who lobby for policies their political masters oppose.'*
Certainly, the considerations raised by Hills cannot easily justify current
doctrine’s sweeping ban on nearly all federally created private causes of ac-
tion against state governments.

Assuming for a moment, however, that the Constitution does protect
state sovereign immunity, there are reasons that state officials would not de-
fend state sovereign immunity on occasion. First, as in the spending area,
states may be willing to bargain away their sovereign immunity for other
benefits. Second, some states may already be liable for costs in a particular
area because of state constitutional or statutory requirements and would like
their competitor states to face the same costs.

Nevertheless, one would expect state officials generally to fight against
abrogations of state sovereign immunity more strongly than other intru-
sions, partly for the same reasons that Hills advances. It is generally not in
the interest of state politicians to cede power over their budgets to bureau-
crats or to private litigants. Thus, in providing vigorous judicial review for
state sovereign immunity, the Court may not only be protecting a constitu-
tional phantom but a phantom that needs less judicial protection than the
many more important federalism provisions actually contained in the Con-
stitution.

V. FEDERALISM AND JUDICIAL RESTRICTION OF STATE POWER

Our position is distinct from one that calls for judicial enforcement of
state autonomy, because it also provides justification for judicial enforce-
ment of constitutional restraints on state power. Just as state officials have
systematic interests that cause them to act in derogation of their powers, so
too do federal officials have systematic interests that cause them to decline
to exercise the powers that the Constitution assigns to them to sustain de-
centralized federalism, such as the power to keep open the avenues of inter-
state trade and investment. In all too many cases, state governments will
have incentives to undermine federalism, and federal officials will have no
incentive to stop them.

The representational structure of the federal government itself under-
mines the incentives of federal officials to protect federalism against state
encroachment. In our system of federalism, each member of Congress is

136 For a summary of methods of control over public bureaucracy, see JAMES Q. WILSON,

BUREAUCRACY (1989).

121

HeinOnline -- 99 Nw. U L. Rev. 121 2004- 2005



NORTHWESTERN UNIVERSITY LAW REVIEW

elected on a geographical basis—senators from each state and representa-
tives from districts in each state. As a result, these members’ electoral for-
tunes are substantially influenced by the effect of their legislative actions on
their particular constituents rather than on the nation as whole. Thus, each
legislator has an incentive to sustain the regulatory obstructions of his state
despite the damage they inflict on the nation."”” Accordingly, the represen-
tational nature of federalism can cause a geographic tragedy of the com-
mons in which each representative has an incentive to block interstate trade
at the expense of the nation’s economic prosperity.”*®* Once again, the inter-
ests of political actors—in this case the interests shaped by the structure of
representation implicit in the Constitution itself—militate against the main-
tenance of the Constitution’s allocation of intergovernmental authority
through the political process alone.

A. The Dormant Commerce Clause

Parochial and protectionist legislation interferes with beneficial hori-
zontal competition because it permits one state to interfere with the com-
merce of its competitors. Accordingly, under the Dormant Commerce
Clause jurisprudence, Congress is given the exclusive power to regulate
commerce, displacing state power in this area. Yet, because of capture by
parochial interests described above, members of Congress may not take the
initiative of passing legislation to get rid of protectionist legislation. Ac-
cordingly, the Court enforces the Dormant Commerce Clause against the
states even in the absence of congressional legislation.'*”

Under a thoroughgoing application of political process theory, it would
be unclear why the Court would maintain a Dormant Commerce Clause ju-
risprudence. If the political process is up to the task of appropriately limit-
ing Congressional power, why should it not also be trusted to police state
obstruction of the free flow of goods and services? The same refusal to en-
force the Dormant Commerce Clause is also implicit in any theory of feder-
alism that focuses exclusively on “states’ rights.” After all, enforcement of
the Clause necessarily limits the power of state governments. But invalidat-
ing protectionist state legislation rather than waiting for Congress to do the
job represents a judicial recognition that federalism exists for the benefit of
individual citizens, rather than state governments. It also addresses the real-
ity that the distribution of powers between the states and the federal gov-

137 See John O. McGinnis, Presidential Review as Constitutional Restoration, 51 DUKE L.J. 901,
926 (2001); Steven Calabresi, Some Normative Arguments for the Unitary Executive, 48 ARK. L. REV.
23 (1995). One way of conceptualizing this problem is that geographically-based special interests are
built into the system of representation, providing parochial and protectionist legislation with additional

votes.
138

139

McGinnis, supra note 137, at 226.

The Court has asserted the existence of a Dormant Commerce Clause since dicta in Gibbons v.
Ogden, 22 U.S. (9 Wheat.) 1, 195 (1824).
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ernment is not a smoothly self-enforcing mechanism. The interests of po-
litical actors, state and federal, are often sand in the gears of political en-
forcement.

Despite its reputation as a pro-states’ rights court, the Rehnquist Court
has actually expanded the scope of the Dormant Commerce Clause in some
respects, providing some evidence that it is pursuing a structural federalism
jurisprudence rather than merely a states’ rights jurtsprudence. For exam-
ple, it has extended the Clause to protect non-profit institutions that serve
out-of-state customers against state discrimination.'*

While legislation discriminating against the import of products and
services from other states is the paradigm case of legislation appropriately
invalidated under the Dormant Commerce Clause, the Court has also cor-
rectly invalidated other kinds of legislation that undermine federalism’s ad-
vantages, such as state attempts to apply their laws extraterritorially to other
states’ commerce.'! States that impose legal rules on commerce occurring
within another state also undermine the virtues of federalism: If one state’s
commerce is regulated by another state, it is harder for a citizen to choose a
state where his preferences will be best satisfied, thus weakening the diver-
sity advantages of federalism. Regulation of in-state commerce by another
state also impedes horizontal competition among states, as the first state has
more difficulty in creating the climate that it believes optimal for business.
Thus, the Rehnquist Court appropriately invalidated a statute requiring
wholesalers to affirm that their prices in the state are no higher than those
charged in other states because the provision “directly control[s] commerce
occurring wholly outside the boundaries of the state.”'*?

Given our structural analysis, the Supreme Court has probably been
wrong to allow Congress to return to the states legislative authority within
the domain of its exclusive interstate commerce power.’ That long stand-
ing doctrine allows the protectionist tendencies implicit in the representa-
tional system to frustrate the free trade zone established in the Constitution,
while permitting Congress and the states to blur accountability for which
government is responsible.'* It is in a sense the converse of commandeer-

140 Camps Newfound/Owatonna, Inc. v. Town of Harrison, 520 U.S. 564, 584 (1997).

41 For a discussion of these cases, see Maxwell L. Steamns, 4 Beautiful Mend: A Game Theoretical
Analysis of the Dormant Clause Doctrine, 45 WM. & MARY L. REV. 1, 13642 (2004).

142 See Healy v. Beer Inst., 491 U.S. 324, 336 (1989).

143 See In re Rahrer, 140 U.S. 545 (1890); Prudential Ins. v. Benjamin, 328 U.S. 408 (1946).

4 Our position here is consistent with permitting Congress to delegate authority to federal gov-
emment agencies. First, unlike state officials, federal agencies are more likely to pursue the interests of
the nation as a whole rather than parochial interests. Indeed, one of us has argued that the executive is
more likely to pursue the good of the citizenry as a whole than are members of Congress. See
McGinnis, supra note 137, at 928-29 (2001) (suggesting that the President is more interested in pursu-
ing policies that benefit the nation as a whole because economic growth and historical reputation matter
more to him than they do to members of Congress). Moreover, enforcing the non-delegation doctrine
against federal officials has very high administrative costs because the difference between ministerial
action and discretionary action is a difference of degree and not of kind. Conversely, once the Court has
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ing, because it permits the states to exercise authority provided to the fed-
eral government in a manner that blurs lines of accountability. The Court
would be better advised to return to the Taney Court rule that barred Con-
gress from delegating this authority.'

B. Extraterritorial Application of State Law

Even beyond the strictures of the Dormant Commerce Clause, a state’s
extraterritorial application of its laws to another state undermines the advan-
tages of federalism. If a state applies its law to conduct that occurs wholly
outside its borders, states will have more difficulty in differentiating their
bundle of laws from other states and citizens will find it harder to find a
state that suits their preferences. If state law follows an individual even af-
ter he or she leaves that state, the utility of his exit option is greatly dimin-
ished. In the extreme case, if a state is able to apply all of its laws
territorially, the departing citizen would not be able to alter his legal status
at all. In such a situation, citizens would be unable to take advantage of
policy differences between states, nor would states be able to compete with
each other effectively. Efforts to entice in-migration with a promise of su-
perior legal rules would be futile if the migrants could not escape the rules
in force in their original home states. Thus, extraterritorial application of
state law can undermine both the horizontal competition and diversity ra-
tionales of federalism.

Accordingly, the Court has long prohibited a state from exporting its
law to punish conduct occurring wholly in another state,'* thus preserving
the decentralizing principle that states should be accountable for matters
that affect only their own jurisdictions. Most recently, the Court’s punitive
damages jurisprudence has instructed that punitive damages cannot be
awarded to punish conduct that is lawfu! in the jurisdiction in which the
conduct takes place.'” Whatever one thinks of the Rehnquist Court puni-
tive damages cases in general, this aspect of their jurisprudence might be
defended under our model of federalism.'® Moreover, Congress cannot

determined the scope of Congress’s authority under the Dormant Commerce Clause, it adds nothing to
administrative costs to prevent them from delegating the authority to state officials. However, we do not
take any position here on the constitutionality of delegation to federal government agencies, except to
note that it raises issues that are distinct from those involved in federal delegation to state governments.

145 See Cooley v. Board of Wardens, 53 U.S. (12 How,) 299 (1851).

16 See, e.g., Bigelow v. Virginia, 421 U.S. 809, 824 (1975) (A State does not acquire power or su-
pervision over the internal affairs of another State merely because the welfare and health of its own citi-
zens may be affected when they travel to that State ™).

147 See State Farm Mut. Auto. Ins. v. Campbell, 123 S. Ct. 1513, 1522 (2003).

148 Textually, the basis for prohibiting another state from regulating conduct in another state might
be derived from the Dormant Commerce Clause when the conduct at issue is commercial. When the
conduct is not commercial, the prohibition on extraterritorial application of state law might be derived
from the meaning of “state,” because states were traditionally immune from extraterritorial regulation of
other states. See Rappaport, supra note 133, at 83441 (arguing that use of term “state” in the Constitu-
tion carries over the state’s traditional immunities).

124

HeinOnline -- 99 Nw. U L. Rev. 124 2004- 2005



99:89 (2004) Federalism vs. States’ Rights

necessarily be expected to police this aspect of decentralization itself be-
cause in-state interest groups such as trial lawyers may benefit from puni-
tive damages allocated on the basis of out-of-state conduct. '*

C. The Compact Clause

In another instance, however, the Rehnquist Court has been derelict in
protecting federalism, specifically through its failure to properly enforce
the Compact Clause.'® The Supreme Court has never vigorously enforced
the clause and in 1978 formally constricted its scope by suggesting that fed-
eral consent to interstate compacts was necessary only when they “pose a
threat to federal supremacy” on issues of “federal interest.”'*!

As a matter of federalism structure, this treatment of the Clause seems
a serious mistake. Even without trenching on some specific federal interest,
interstate compacts create special risks that state officials will undermine
the beneficial consequences of the structure of enumerated powers estab-
lished by the Constitution. First, states can use the power to create cartels,
preventing beneficial horizontal competition among them. Thus, states that
produce a commodity can combine to restrict output through a variety of
regulatory arrangements, and so raise prices.”*> Such cartels obviously un-
dermine rather than advance the values of competitive federalism. Second,
interstate compacts can impose externalities—exporting costs to other states
that are not members of the compact.'™ This kind of conduct also under-
mines horizontal competition because states can raise the costs of their
competitors.

If we could be confident that federal legislators had incentives to take
the initiative to legislate against compacts that undermined these principles
of decentralization, the Court’s decision to effectively relegate their polic-
ing to federal initiative would not be troubling. But the Founders’ decision
to invert the presumption of the legality of state action in cases where states
act jointly correctly reflects the political truth that federal legislators cannot
always be trusted to take the initiative in such cases. When many states are
acting, it is even more likely that coalitions of members of Congress be-

149 See Glen S. Koppel, Populism, Politics and Procedure: The Saga of Summary Judgment and

the Rulemaking Process in California, 24 PEPP. L. REV. 455, 478 (1997) (discussing the influence of
trial lawyers in both state legislatures and Congress); Todd Zywicki, Environmental Externalities and
Political Externalities: The Political Economy of Environmental Regulation and Reform, 73 TUL. L.
REV. 845, 904 (1994) (discussing the manner in which trial lawyers will lobby to protect their invest-
ment in laws that advantage them).

1% See U.S. CONST. art. L. § 10 (“No State shall without the consent of Congress . . . enter into any
Agreement or Compact with any State.”).

! See U.S. Steel Corp. v. Multistate Tax Comm’n, 434 U.S. 452, 479 n.33 (1978).

152 For example, oil-producing states for many years ran a cartel that fixed oil prices, a system that
amounted to a “domestic OPEC.” See Greve, supra note 98, at 332,

' 14, at 325,
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holden to interest groups in those states may block legislation that would
bar the compact.

By contrast, if the Court enforces the Clause, it is much harder for an
interest group coalition to secure affirmative congressional consent to the
Compact because of legislative inertia."** As with state legislation regulat-
ing interstate commerce, we cannot trust either state officials to make com-
pacts consistent with these values nor federal officials to reach out to
invalidate those compacts that are inconsistent with them. Accordingly, the
Court should enforce the Compact Clause according to its text, which re-
quires congressional consent for all interstate compacts, not simply those
that affect a specific federal interest. Alternatively, the Court should hold
that federalism is itself the “federal interest” justifying a requirement of
congressional consent in order to preserve “federal supremacy” over a vital
matter of national concern.'*

D. The Right to Travel and Peonage

The Supreme Court’s “right to travel” cases, which have been reaf-
firmed and extended by the Rehnquist Court, are obvious restrictions on
state autonomy.'*® They prevent state governments from constricting the
ability of their citizens to move across state lines. In the early case of
Crandall v. Nevada, the Supreme Court struck down an exit tax imposed on
residents leaving the state on the ground that “[w]e are all citizens of the
United States, and as members of the same community must have the right
to pass . . . through every part of it without interruption as freely as in our
own States.”’”” Modern decisions have extended the principle to forbid
more indirect methods of restricting interstate travel.'*®

Although the right to travel cases undeniably restrict state government
power, they just as clearly serve the needs of structural federalism. If states
can prevent their citizens from leaving, they can undercut or even wholly
eliminate interstate migration and make it harder for citizens to satisfy their
preferences, thus undermining both the diversity and horizontal competition
advantages of federalism. In effect, each state would have a monopoly over
its citizens.

154 The Constitution makes it much harder to enact legislation than to block legislation because its

tricameral legislative procedure—two houses and the President—requires a supermajoritian consensus
before legislation can be passed. See John O. McGinnis & Michael B. Rappaport, Our Supermajori-
tarian Constitution, 80 TEX. L. REv. 705, 728 (2002).

33 U8, Steel, 434 U.S. at 479 n.33.

156 Saenz v. Roe, 526 U.S. 489 (1999) (striking down time-based restrictions on welfare payments
to new residents that awarded them lower payments than those enjoyed by other “bona fide residents™).

157 73 U.S. (6 Wall.) 35, 49 (1868).

158 See, e.g., Shapiro v. Thompson, 394 U.S. 618 (1969) (striking down state laws requiring one
year of residency prior to receipt of any welfare payments).
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The federalism issues addressed by the right to travel cases are even
more evident in the “peonage” cases, which struck down state laws forcing
black laborers to stay in one geographic location and work for the same
employer.'” While the peonage laws were technically invalidated under the
Thirteenth Amendment prohibition of involuntary servitude,'® their invali-
dation can also be justified on structural federalism grounds similar to those
applied in Crandall.

Obviously, there is little danger that states would today enact peonage
laws or that the federal courts would uphold any such laws. Nonetheless, it
is important to understand how these cases fit into a broader theory of fed-
eralism. Far from conflicting with federalism, as is sometimes thought,
they reaffirm the freedom of movement that is among its most fundamental
attributes.

VI. CONCLUSION

Federal and state officials have no systematic interest in protecting the
powers distributed to them by the Constitution and indeed often have an in-
terest in trading away or abandoning these powers. Because of rational ig-
norance, citizens themselves are often unable to monitor the failures of their
agents, either state or federal. The incongruence between the constitutional
distribution of powers and federal and state officials’ interest in enforcing
them provides a justification for judicial enforcement. This rationale, how-
ever, 1S not rooted in the protection of states’ rights. Judicial intervention
on behalf of federalism benefits the citizens of the whole nation, not state
governments, and can restrict as well as protect state autonomy, depending
on whether restriction or protection advances the constitutional structure of
decentralized federalism.

This analysis immediately prompts two questions for further research.
First, it suggests an inquiry into what other aspects of the structural consti-
tution the judiciary must intervene to enforce because actors in the political
process lack any systemic interest in protecting them. For instance, in the
area of separation of powers, executive and legislative branch officials may
bargain away or cede their authority to gain political benefits, leaving only

159 During the Jim Crow era, the Supreme Court played an important role in limiting state efforts to

restrict African-American mobility by striking down “peonage” laws which prevented southern blacks
from leaving white employers. See United States v. Reynolds, 235 U.S. 133 (1914) (upholding federal
anti-peonage statute); Clyatt v. United States, 197 U.S. 207 (1905) (same); Bailey v. Alabama, 219 U.S.
219 (1911) (striking down Alabama peonage law). For a detailed discussion of the peonage cases and
their historical importance, see Benno C. Schmidt, Jr., Principle and Prejudice: The Supreme Court and
Race in the Progressive Era, Part 2: The Peonage Cases, 82 COLUM. L. REV. 646 (1982). Schmidt de-
scribes the peonage decisions as “the most lasting of the White Court’s contributions to justice for black
people.” Id. at 646, For more evidence demonstrating the importance of the peonage decisions, see
David E. Bernstein & llya Somin, Judicial Power and Civil Rights Reconsidered, 114 YALE L.J. (forth-
coming 2004).
190 Bailey, 219 U.S. at 239-45.
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the judiciary to maintain the constitutionally mandated distribution of pow-
ers. This theory may provide a justification for cases in which the Court
has intervened to maintain the separation of powers and suggest additional
areas, such as legislative delegation, in which such intervention may be
necessary.

Second, this analysis raises the question of why the federal judiciary
would prove better than political actors, state or federal, at protecting feder-
alism. We do not have space to fully address that question here, but we will
briefly outline two important points in support of our theory that the federal
judiciary may be a better guardian of federalism. Of course, we are not
claiming that the federal judiciary is an immaculate guardian, only that its
intervention is likely to move the federal system toward a more optimal dis-
tribution of power between the states and the federal government. Our
claim is that the judiciary has a comparative advantage over political actors
in protecting some aspects of federalism, not that judges will do a perfect
job, or even come close to it.

First and most importantly, the judiciary is unlikely to have the same
kind of direct interest in undermining the distribution of powers that federal
and state political actors often have.'” For instance, the judiciary cannot
benefit from a federally organized cartel that insulates state officials from
competition. Nor does it face such focused pressure from constituents to
choose a first order policy objective at the price of sacrificing constitution-
ally assigned authority.'*

Moreover, judges’ preferences for first order policies, unlike analogous
preferences of state officials, may often help federalism.'® If judges oppose
a law for ideological reasons, they are more likely to take federalism objec-
tions against it seriously. There is some indication that this is taking place
in the aftermath of Lopez and Morrison.

181 1t is true that judges are confirmed through a political process, but this need not undermine their

willingness to enforce federalism. In fact, the President has a more substantial interest in maintaining
the structure of decentralized federalism than other political actors. His re-election and the election of
the successor of his party are dependent on economic growth and the jurisdictional competition sus-
tained by federalism contributes to economic growth. See Ray C. Fair, Economics and Presidential
Elections, J. ECON, PERSP., Summer 1996, at 8990 (concluding from a study of all elections since 1916
that growth of per capita output in the year of the election was the most important factor in determining
whether the party of the incumbent party retained the presidency). Thus, other things being equal, a
president would be more likely to appoint nominees who are protective of federalism than federal and
state political actors. It is also true that the Senate will have to confirm the nominees, but issues of
structure will have less political salience than substantive issues and thus will usually not play a large
role in the confirmation process.

162 For a more extensive discussion of the comparative advantage of the judiciary in protecting fed-
eralism, at least in some instances, see Somin, supra note 22, at 495-97.

1683 Foran argument that judges views in federalism cases are shaped by their ideology, see Frank B.
Cross & Emerson Tiller, Three Faces of Federalism: An Empirical Assessment of Supreme Court Fed-
eralism Jurisprudence, 73 S. CAL. L. REV. 741, 763-64 (2000).
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In the Ninth Circuit alone, noted liberal judges have recently used fed-
eralism precedents to partially invalidate federal laws against possession of
pornography'® and medical use of marijuana,'®” and a leading conservative
judge used these precedents to invalidate a federal gun control law.'%
While, of course, the other side of the coin is that ideology may inhibit
some judges from applying federalist principles, such instances of improper
judicial inaction will simply be a missed opportunity that will not make the
distribution of federal powers worse than it would have been without judi-
cial intervention.'?’

If judicial enforcement of federalism gains momentum, activists and
judges from across the political spectrum will make use of the new doctrine.
The recent Ninth Circuit decisions cited above are an example of the trend
towards using federalism doctrine to protect what are usually considered
left-of-center causes. In addition, some left-liberal scholars and activists are
urging the use of federalism doctrine to protect homosexual rights (which
have been more strongly supported by certain state and local governments
than by Washington),'®® and to block federal legislation restricting abortion
and assisted suicide.'® Judicial federalism could even help stimulate a
broader political movement to restrict federal power, thus allowing the judi-
ciary to work in tandem with the political process rather than against it.'”
The more groups develop a stake in judicial enforcement of federalism, the
more difficult it will be to roll it back and the less it will be viewed solely as
a narrowly “conservative” cause.

164 United States v. McCoy, 323 F.3d 1114 (9th Cir. 2003).

165 Raich v. Ashcroft, 352 F.3d 1222 (9th Cir. 2003). Certiorari has been recently granted in this
case. See 124 S. Ct. 2909 (2004). The decision will be one of the most important in determining the
continuing strength of the so-called federalism revolution of the Rehnquist Court. Unlike such statutes
as that at issue in Lopez, the statute challenged in Raich is one that most conservatives would support on
policy grounds. Thus, the larger question raised by this case is whether conservative Justices will use
the principles of the federalism revolution to invalidate laws whose goals they approve of on policy
grounds.

156 United States v. Stewart, 348 F.3d 1132 (9th Cir. 2003) (invalidating federal gun control law as
applied to possession of homemade machineguns).

167 1¢ may be argued, however, that judges’ ideologies will lead them to over-enforce federalism
principles when the Constitution does not call for enforcement. Such false positives are, of course, theo-
retical possibilities but the question is: How likely are they? Afier more than half a century in which
the Court has failed to enforce federalism principles at all, the costs of false negatives still seem to
overwhelm those of false positives. We are so far from the proper equilibrium of decentralizing federal-
ism that ideological decisionmaking, where it occurs, is likely to move the structure of federalism closer
to that equilibrium in the medium and short term.

168 See, e.g., Stephen Clark, Progressive Federalism? A Gay Liberationist Perspective, 66 ALB. L.
REV. 719 (2003) (arguing that rigorous judicial enforcement of federalism promotes gay rights).

169 | aw, supra note 36, at 409-17.

170 See MICHAEL S. GREVE, REAL FEDERALISM (1999) (arguing that Supreme Court efforts to pro-
mote federalism and decentralization may attract the support of an ideologically diverse “Leave Us
Alone” coalition of groups unhappy with federal interference in their affairs).
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A second reason the protection of federalism should be at least par-
tially entrusted to the judicial branch is that judges, regardless of ideology,
will be more motivated than elected officials, either state or federal, to en-
force neutral principles that foster second order values like federalism. As
Richard Posner has noted, justices have, among other goals, an interest in
playing legal games because of the pleasure they get from the interplay of
complex considerations and rules."”' Judges thus often put aside their po-
litical and public policy preferences to enforce the law according to a set of
rules. Indeed, unlike state and federal officials, they may at times positively
enjoy enforcing second order values of structure at the expense of first order
values. Such an exaltation of second order values is a merit badge that
shows that they are playing the constitutional law game, while their life
tenure insulates them from paying the consequences of disregarding citi-
zens’ first order preferences. By describing the essential and coherent pur-
pose of the federalism game, we hope to encourage more judges to play.

! See Richard Posner, What Do Judges Maximize? (The Same Thing Everybody Else Does), 3

Sup. Ct. ECON. REV. 1 (1993).
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