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WHICH Is THE CONSTITUTION?

Ross E. Davies

HEN DELIBERATING OVER District of Columbia v.

Heller — the gun control case' — the Supreme

Court might do well to consider whether the re-

sult on which it settles will depend on the number

and placement of commas in the Second Amendment. There are,

after all, several versions of the Second Amendment available. They

feature from zero to three commas in various arrangements over

which reasonable minds have differed for a long time, as William

Van Alstyne recently noted in these pages.2 And Denys Myers’s His-

tory of the Printed Archetype of the Constitution of the United States of

America shows that the problem is more general — that identifying

and preserving a single, agreed-upon version of a text produced by

our federal constitutional ratification processes can be much more
difficult than one might imagine.3

If the Court does rest a decision in Heller on an interpretation of

one particular version (any one will do) of the Second Amendment,

it should be prepared to answer a puzzling question about federal

Ross Davies is an editor of the Green Bag and a law professor at George Mason University.
128 S. Ct. 645 (2007) (granting petition for a writ of certiorari).

William W. Van Alstyne, A Constitutional Conundrum of Second Amendment Commas:
A Short Epistolary Report, 10 GREEN BAG 2D 469, 470-74 (2007).

Reprinted at pages 217-241 below. See also Akhil Reed Amar, Our Forgotten
Constitution: A Bicentennial Comment, 97 YALE L.]J. 281 (1987).
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judicial povver.4 The question is this: If the Court is in Charge of in-
terpreting the Constitution,” does that mean it is also in charge of
deciding what counts as part of the Constitution?

SOME SECOND AMENDMENTS
Does the Court have, for example, the power to say a three-

comma version of the Second Amendment is part of the Con-
stitution, and the no-comma, one-comma, and two-comma versions
are not? And if it does have that power, is it also free to select dif-
ferent Second Amendments for different occasions? If so, it has sev-
eral options close at hand, including the following:

In the Ratiﬁ/ing States

No commas: “A well regulated Militia being necessary to
the security of a free State the right of the people to keep
and bear Arms shall not be infringed.”6

The Court might prefer to say the result would be the same under all versions of
the Second Amendment — the position of most commentators — but for purposes
of this exercise we are assuming that an unorthodox but not unheard-of, comma-
dependent view prevails in the minds of a decisive number of Justices. See, e.g.,
David Yassky, The Second Amendment: Structure, History, and Constitutional Change,
99 MicH. L. REV. 588 & 617 n.116 (2000); Brief for an Ad Hoc Group of Law
Professors and Historians as Amici Curiae in Support of Appellant, United States of
America v. Emerson, 270 F.3d 203 (5th Cir. 2001), 1999 WL 33617705 at *13 n.4
(Sept. 3, 1999). At the very least, arguments about the significance of commas in
the Second Amendment persist in litigation and in public debates. See, e.g., Brief
for Professors of Linguistics and English Dennis E. Baron, Ph.D., Richard W.
Bailey, Ph.D. and Jeffrey P. Kaplan, Ph.D. in Support of Petitioners, District of
Columbia v. Heller, U.S. No. 07-290 (Jan. 11, 2008); Adam Freedman, Clause and
Effect, N.Y. TIMES, Dec. 16, 2007.

As it certainly seems to think, at least in some contexts. See, e.g., Cooper v. Aaron,
358 U.S. 1, 18 (1958).

2 DOCUMENTARY HISTORY OF THE CONSTITUTION OF THE UNITED STATES OF
AMERICA, 1786-1870, DERIVED FROM THE RECORDS, MANUSCRIPTS, AND ROLLS
DEPOSITED IN THE BUREAU OF ROLLS AND LIBRARY OF THE DEPARTMENT OF STATE
327 (1894) (New Jersey’s ratification act, Nov. 20, 1789).
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One comma: “A well regulated Militia being necessary to
the security of a free State, the right of the people to keep
and bear Arms shall not be infringcd.”7

Two commas: “A well regulated Militia being necessary to
the security of a free State, the right of the people to keep
and bear Arms, shall not be infringed.”8

Three commas: “A well regulated Militia, being necessary
to the security of a free State, the right of the people to
keep and bear arms, shall not be infringed.”9

In the Supreme Court

One comma: “[A] well regulated militia being necessary to
the security of a free State, the right of the people to keep

and bear arms shall not be infringcd.”10

Three commas: “A well regulated Militia, being necessary
to the security of a free State, the right of people to keep
and bear Arms, shall not be infringcd.”“ Or: “A well regu-
lated Militia, being necessary to the security of a free State,
the right of the people to keep and bear arms, shall not be

o 12
1nfr1ngcd J

7 Id. at 342 (South Carolina’s ratification act, Jan. 19, 1790); id. at 354 (Pennsyl-
vania’s ratification act, Mar. 10, 1790) (same) ; id. at 359 (New York’s act, Feb.
24, 1790) (same, except for “Security,” “People,” and “arms”); id. at 364 (Rhode
Island’s act, June 15, 1790) (same, except for “Security,” “Right,” and “& bear”).

¥ Id. at 332 (Maryland’s ratification act, Dec. 19, 1789); id. at 337 (North Caro-
lina’s ratification act, Dec. 22, 1789) (same, except for “militia” and “arms”).

° Id. at 349 (Delaware’s ratification act, Jan. 28, 1790).

' Houston v. Moore, 18 U.S. 1, 52 (1820) (Story, J., dissenting); see also Presser v.
Illinois, 116 U.S. 252, 260 (1886); Konigsberg v. State Bar of California, 366 U.S.
36, 50 (1961); and see JOSEPH STORY, 3 COMMENTARIES ON THE CONSTITUTION
OF THE UNITED STATES § 1889 (1833).

" United States v. Miller, 307 U.S. 174, 176 (1939). Yes, the Miller Court’s version
of the Second Amendment has no “the” before “people.”

" Printz v. United States, 521 U.S. 898, 938 (1997) (Thomas, J., concurring); see also
Adams v. Williams, 407 U.S. 143, 150 (1972) (Douglas, ]., dissenting); United
States v. Schwimmer, 279 U.S. 644, 650 (1929).
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Article the Fourth.—A " well regulated Militia being necef-
fary to the Security of a free State, the Right of the People
to keep and bear Arms fhall not be infringed.

CONGRESS cr r== UNITED STATES,

Begun and held at the City of NEw-Yorx, on Woednefday, the Fourth of
MarcH, One Thoufand Seven Hundred Eighty-nine,

prefied a Defire, in Order to prevent Mifconftrue-

tion or Abufe of its Powers, that further declararory
and reftrictive Clavfes fhou'd be added : And as extendin
the Ground of public Confidence in the Governmient will be
infure the bencficent Ends of its Inttitution,

RESOQLVED, by the Senate, and Houfe of Reprefen-

Letiv o of the United States of America; in Congrefz affem-
bled, Two Thirds of both Houles concurring, That the fol-
lowing Articles be propofed to the Legillatures of the feveral
Stares as Amendments tothe Conftitution of the Uniced States :
All, or any of, which Articles, when ratified by Three-Fourths
of the faid Legiflatures, to be valid to all Intents and Pur-
pofes as Part of the faid Contlirution, viz.

4 HE Conventions of a Number of the States having,
at the Time of their adopting the Conftitution, ex-

ARTICLES in Addition to, and Amendment of, the Con-
ftiturion of the United States of America, propofed by Con-
grefs, and ratified by the Legiflatures of the feveral States,
purfuant to the Fifth Arricle of the original Conttitution,
Article the Firfl.—After the Firlt Enumeration, required by

the Firlt Article of the Conftitution, there fhall be One Re-

prefentative for every Thirty Thoufand, until the Number
thall amount to One Hundred ; after which the Proportion
fhall be fo regulated by Congrels that there fhall not be lefs
than One Hundred Reprefentatives, nor lefs than One Re-
prefentative for every Forty Thoufand Perfons, until the Num-
ber of Reprefentatives fhall amount to Two Hundred, after
which the Proportion fhall be fo regulated by Congrefs, that
there fhall not be lefs than Two Hundred Reprefentatives,
nor mere than one Reprefentative for every Filty Thoufand

Perfons. -

Article the Second.~No Law varying the Compenfations for
the Services of the Senators and Reprefentatives fha'l take

Effed, until an Election of Reprefentatives fhall have inter-

vened.

Article the Third.—Congrefs Thall make no Law refpelting
the Eftablithment of Religion, or prohibiting the free Exer-
cile thereof ; or abridging the Freedom of Speech, or of the
Prefs, or to the Right of the People peaceably to afflemble, and
to petition the Government for a Redrefs of Grievances.

Article the Fourth.—A well regulated Militia being necef-
fary to the Security of a free State, the Right of the People
to keep and bear Arms fhall not be infringed.

Article the Fifth—No Soldier fhall, in Time of Peace, be
quartered in any Houfe without the Confent of the Owner,
nor, in Time of War, but in 2 Manner to be preferibed by

w.
Article the Sixth—The Right of the People to be fecure
in their Perfons, Houfes, Papers, and Effects, againft un-

reafonable Searches and Seizures fhall not be violated, and no
‘Warrants fhall iffve, butupon probable Caufe fupported by
Qath, or Affirmation, and particularly deferibing the Placeto
be fearched, and the Perfons or Things to be feized. ;

Article the Seventh—No Perfon fhall be held to anfwerfor
a Capiral, or otherwile Infamous Crime, unlefs on a Prefent-
ment or Indicement of a Grand Jury ; except in Cafes arifing
in the Land or Naval Forces; or in the Militia, when in ac-
tual Service in Time of Waror pullic Dangér : Nor hall
Perion be fubject for the fame Offence to be Twice put in
Jeopardy of Life or Limb; nor fhall be compelled, 1n any
Criminal Cafe, to be a Witnefs againft himfelf; nor be J¢-
prived of Life, Liberty or Property, without due Procels of
Law: Nor fhall private Property be taken for public Ufe
withaut jult Compenfation.

Article the Eighth.—In all Criminal Profecutions, the ac-

cufed fhall enjoy the Right to a fpeedy and public Trial, by
an impartial Jury of the State and Diftri& wherein the Crime
!‘hall' ave been committed, which Diftrict fhall have been
previoully afcertained by Law ; and to be informed of the
Nature and Caufe of the Accufation ; to be confronted with
the Witnefles againit him ;_to have compulfory Procefs for ob-
taining Wimelfes in his Favour ; and to Fave the Afliftance
of Countel for his Defence.
_ Article the Niuth,—In Suits at Common Law, where the
Value in Controverfy fhall exceed Twenty Dollars, the Righe
of Trial by Jury fhall be preferved, and no Fact tried by a
Jury thall be otherwife re-examined in any Court of the United
States, than according to the Rules of the Common Law.

Article the Tenth—Exceflive Bail fhall not be required ;
nor exceflive Fines impofed 3 nor crucl and vnufual Puniths
menss ioflicred. x

Afticle tie T, 5. —The E in e Conftitu
tion of certain Rights fhall not be conftrued to deny or difpa-
rage others retained by the People.

Article the Twelfth—The Powers not delegated to the
nited States by the Conltitution, nor prohibited by it to the
States, are referved to the States sefpectively or to the People.

FREDERICK AUGUSTUS MUHLENBFRG,
Speaker of the Houfe of Reprefentatives,

JOHN ADAMS,
Fice-Prefident of the United States, and
Prefident of the Senate,

Attelt, Jouw Beerrey,
Clerk of the Houfe of Reprefentatives.
aum. A, Oris,
Secretary of the Senate.

A true Copy of the Original, duly examined :
Witwefs, HENRY WARD, Seareary.

State of Rhode-Ifland, and Providence-Plantations.

In GENERAL ASSEMBLY, O&ober Seffion,

A. D. 1789..

'+ 15 Voted and Refolved, That the Seccretary be directed to caufe to be printed One "fun-

dred and Fifty Copies ofthe Amendments to the new Conftitution, as agreed to by Congrefs,
and which have been communicated by the Prefident of the United States to this Legiflature :
And that One Copy thercof be fent to each Town-Clerk in the State as foon as may be, tobe
laid before the Freemen at the Town-Meetings to be holden on Monday next, agrecably to a
former Refolve of this Affembly, for their Confideration.

A true Copy :
Witnefs,

HENRY WARD, Secry.
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Facing page, top: Detail from a broadside published by order of the Rhode
Island Assembly in 1789, showing what would become the one-comma ver-
sion of the Second Amendment. Bottom: The entire broadside, presenting the
12 constitutional amendments proposed by Congress that year — ten of which
would be quickly ratified and become the Bill of Rights, and one of which
would be ratified two centuries later and become the 27th Amendment. The
broadside was produced for distribution at town meetings to be held through-

out the state to consider the proposed amendments.

Looking beyond its own and the ratifiers” expressions of the Second
Amendment is unlikely to help the Court narrow the field much.
Neither Congress nor the Executive has a clear and consistent re-
cord of Second Amendment usage that might point toward a defini-

tive version:

In Congress

One comma: “A well regulated militia being necessary to
the security of a free state, the right of the people to keep
and bear arms shall not be infringed.”13

Three commas: “A well regulated Militia, being necessary
to the security of a free State, the right of the people to

keep and bear Arms, shall not be infringed.”14

In the Executive

Two commas: “A well-regulated Militia being necessary to
the security of a free State, the right of the people to keep
and bear Arms, shall not be infringcd.”15

Three commas: “A well regulated Militia, being necessary
to the security of a free State, the right of the people to
keep and bear Arms, shall not be infringed.”]6

BProposed Amendments to the Constitution, JOURNAL OF THE FIRST SESSION OF THE
SENATE OF THE UNITED STATES OF AMERICA, Appendix at 96 (1789, 1820).

" THE CONSTITUTION OF THE UNITED STATES OF AMERICA: ANALYSIS & INTERPRE-
TATION 26 (2004) (hereafter “ANALYSIS & INTERPRETATION”).

'* MANUAL FOR COURTS-MARTIAL UNITED STATES, Appendix 1 at A1-5 (2008).
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Then there is the version that appears in the opinion in Parker v. Dis-

trict of Columbia, the decision the Court is reviewing in Heller:

Two commas: “A well regulated Militia, being necessary to
the security of a free State, the right of the people to keep
and bear arms shall not be infringed.”17

And so, over the course of more than 200 years, the range of possi-
ble Second Amendments seems to have expanded, despite the fact
that the Amendment was supposed to have been settled in the Con-
stitution in 1791."

IDENTIFICATION VS. INTERPRETATION

he Court itself has been of two minds about the extent of its
power over what might be called the identification — as op-
posed to the interpretation — of the Constitution, at least in the con-
text of amendment-making. On the one hand, in Dillon v. Gloss the
Court was willing to busy itself with the administration of Article V,
reviewing the validity of an amendment (the 18th) ratified by the
states under a time constraint imposed by Congress,19 On the other
hand, in Coleman v. Miller the Court found ratification of the ulti-
mately unsuccessful Child Labor Amendment to be a political, non-
justiciable process over which Congress reigned supreme.20
So, the Court might feel free to select what it believes to be a
reasonably appropriate Second Amendment by the same authority it
exercised in Dillon. Or it might feel bound to look only to the ver-

' Whether the Second Amendment Secures an Individual Right, Op. Off. Legal Counsel,
Aug. 24, 2004, www.usdoj.gov/olc/secondamendment?2 . pdf.

"7 Parker v. District of Columbia, 478 F.3d 370, 378 (D.C. Cir.); cert. granted sub nom.
District of Columbia v. Heller, 128 S. Ct. 645 (2007).

'® ANALYSIS & INTERPRETATION at 25.

12256 U.S. 368, 371-77 (1921).

307 U.S. 433, 452-56 (1939); id. at 456 et seq. (Black, J., concurring); id. at 460
et seq. (opinion of Frankfurter, J.); ¢f. id. at 446-47 (cqually divided court on
whether a dispute over the Kansas licutenant governor’s participation in the legis-
lature’s ratification vote on an amendment “presents a justiciable controversy, or
a question which is political in its nature and hence not justiciable”).
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sion authorized by Congress, based on the same lack of judicial au-
thority it acknowledged in Coleman. Alas, on only two occasions has
Congress explicitly proclaimed its approval of the states’ ratification
of an amendment (the 14th and the 27th),”" which means that even
on such a political question the Court might feel obliged to read the
congressional mind to determine which Second Amendment the
legislature intended to promulgate as the real Second Amend-
ment.”” At least the Court has had plenty of practice at the mind-
reading part.

All is not lost, however, even if the Court determines that (a) it
lacks the authority to select a Second Amendment or (b) it lacks
sufficient information about the intent of the appropriate authorities
(the ratifiers? Congress?) to determine which Second Amendment is
really in the Constitution. There are other possibilities. Perhaps
only “We the People” could settle the matter, by re-ratifying (or
not) one version of the Second Amendment or another, either with
or without the help of our representative state assemblies.”” Or
maybe the Archivist of the United States could make the choice.™

*' See CONG. GLOBE, 40th Cong., 2d Sess. 453 (Jan. 11, 1868); id. at 4266, 4295-
96 (Jul. 21, 1868); H.R. Con. Res. 320, 102d Cong., 2d Sess., in 138 Cong.
Rec. H 3505-06 (May 18, 1992); S. Con. Res. 120, 102d Cong., 2d Sess., in 138
Cong. Rec. 56948-57001 (May 20, 1992); see also Walter Dellinger, The Legiti-
macy of Constitutional Change, 97 HARV. L. REV. 386, 400 (1983); David P. Cur-
rie, The Constitution in Congress, 61 U. CHI. L. REV. 775, 851 & n.449 (1994).

? See Baker v. Carr, 369 U.S. 186, 214-15 (1962).

B Compare, e.g., Dillon, 256 U.S. at 374, and Ronald D. Rotunda & Stephen J.
Safranck, An Essay on Term Limits and a Call for a Constitutional Convention, 80
MARQ. L. REV. 227 (1996), with BRUCE ACKERMAN, 1 WE THE PEOPLE: FOUNDA-
TIONS 266-94 (1991). A related problem was thoroughly ventilated in the 1990s
when the 27th Amendment was new on the scene. Michael Stokes Paulsen, A
General Theory of Article V, 103 YALE L.J. 677 (1993).

*See 1 U.S.C. § 106b:

Whenever official notice is received at the National Archives and Records
Administration that any amendment proposed to the Constitution of the
United States has been adopted, according to the provisions of the Constitu-
tion, the Archivist of the United States shall forthwith cause the amendment
to be published ... and that the same has become valid, to all intents and pur-
poses, as a part of the Constitution ... .
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Law professors who write constitutional law casebooks also might
be willing to shoulder the burden.”

Or, finally, the Court might certify the question to Congress.26
Congress, for its part, would surely be reluctant to respond to the
Court without assurances about how any particular answer would
affect both the Heller case and the Court’s treatment of the Second
Amendment in general.27 But advisory opinions are forbidden,” and
in any event a modern Court likely would not feel bound to honor
any advice it might give about the Constitution if it later determined
that implementation of that advice would be “impracticabl[le]” or
“unworkable.””’

Which brings us back to Dillon, and the Court’s apparently unre-
flective assumption in that case that judicial review extends to su-
pervision of the amendment processes of Article V. Perhaps, then,
Dillon just follows from the literal meaning of Marbury v. Madison’s
famous statement: “It is emphatically the province and duty of the
judicial department to say what the law is,” as well as what the law

30
medans.

% Sanford Levinson, Authorizing Constitutional Text: On the Purported Twenty-Seventh
Amendment, 11 CONST. COMMENT. 101 (1994).

* See Amanda Frost, Certifying Questions to Congress, 101 Nw. U. L. REV. 1 (2007).

7 Which is not to say that many legislators do not already share an opinion on the
subject. See Brief for Amici Curiaec 55 Members of United States Senate, the
President of the United States Senate, and 250 Members of United States House
of Representatives in Support of Respondent, District of Columbia v. Heller, U.S.
No. 07-290 (Feb. 8, 2008):

The Second Amendment provides: “A well regulated militia, being necessary
to the security of a free state, the right of the people to keep and bear arms,
shall not be infringed.” Congress adopted that wording and proposed it to the
States in 1789.
Accord (except for capitalization), Brief for the United States as Amicus Curiae, Dis-
trict of Columbia v. Heller, U.S. No. 07-290 (Jan. 11, 2008).

8 See, e.g., Hayburn’s Case, 2 U.S. 409 (1792); Massachusetts v. EPA, 127 S. Ct. 1438
(2007).

* See FEC v. Wisconsin Right to Life, Inc., 127 S. Ct. 2652, 2684-85 (2007) (Scalia, J.,
concurring in part and concurring in the judgment).

¥ 5 U.S. 137, 177 (1803) (emphasis added).
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