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A Tall Tale of The Brethren

ROSS E. DAVIES*

In their book The Brethren: Inside the Supreme Court, Bob Woodward and Scott Arm-
strong tell a small but striking story of the racial insensitivity of Justice Harry A. Blackmun.!
It happened during the drafting and circulation of opinions in Flood v. Kuhn, the 1972 baseball
antitrust case.” As the story goes, when Blackmun circulated the first draft of his opinion in
Flood, with its famously romantic introductory salute to the good old days of baseball and list
of “celebrated . . . names” from the history of the game, the list of names was as segregated as
the Topeka public schools in 1954. Blackmun had excluded African Americans from his list of
baseball celebrities. It was only when pressed to do so by Justice Thurgood Marshall that he
added black players to the list—Satchel Paige, Jackie Robinson, and Roy Campanella.

It has been said that this story from The
Brethren “makes no sense,” but that is not
enough to make it false. The Brethren ac-
curately reports some pretty nonsensical be-
havior by people who worked at the Supreme
Court during the period covered by the book
(1969 to 1976). Moreover, the authors of
The Brethren claim there is documentary
proof of their story of Blackmun-versus-
Marshall in Flood. Nevertheless, the story is
false. The document from which the authors
quote—Blackmun’s allegedly racially exclu-
sive circulated first draft in Flood—does not
exist and never did. Paige, Robinson, and
Campanella were present in the first circu-
lated draft and thereafter. And thus Marshall’s
objection to the offending draft never oc-

curred either. There was nothing to object
to.

Before getting to the business of correct-
ing this sliver of the historical record, it is worth
pausing to consider the value of contradicting a
two-page anecdote about a single baseball case
buried in the middle of a 444-page book written
almost thirty years ago. In short, the accuracy
of The Brethren’s Blackmun-versus-Marshall
story matters not only because it is generally
good to know the truth—especially on a sub-
ject as perennially salient as a Justice’s views
onthe place ofrace in a decision by the Court—
but also because The Brethren is an important
book, the importance of which hinges in large
part on the consistency with which the stories
it tells turn out to be true.
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The Brethren

When it was published in 1979, The Brethren
gave the public an unprecedented look at the
inner workings of the Supreme Court.* It did so
in a crisp, anecdotal style that made it appeal-
ing and accessible to the lay reader. The book’s
numerous behind-the-curtains vignettes also
provided a wealth of otherwise unavailable fac-
tual detail about the thinking and behavior of
the Justices and their staffs that made it irre-
sistible to Supreme Court journalists, schol-
ars, and other specialists. The combination of
an important subject, intriguing new informa-
tion, and good writing made The Brethren a
commercial success. It was also controversial,
both for its content (it related many less-than-
flattering stories about the Justices and others
at the Court) and for its method of reporting (it
was based largely on anonymous sources and
confidential documents).® The book weath-
ered the early controversies and has gradu-
ally become a standard resource for scholars
and other commentators—and, in recent years,
even some federal judges®—seeking to under-
stand the Court. The list of respectable schol-
ars who have relied on The Brethren is long
and lengthening.” Nowadays, whenever a new
Supreme Court exposé appears, it is to The
Brethren that it must first be compared.®

At first, however, readers—having no ac-
cess of their own to Woodward and Arm-
strong’s anonymous sources and confidential
documents—had no basis for believing the sto-
ries told in The Brethren, other than the in-
herent plausibility of those stories and the au-
thors’ reputations for reliably uncovering and
sorting the true from the not-so-true. On that
front, there was at the time (and probably re-
mains) no user of anonymous and confidential
sources with a more impressive track record
than Woodward. He had already written two
anonymously sourced and largely vindicated
books about the inner workings of the execu-
tive branch of the federal government, All the
President’s Men and The Final Days, as well
as many articles based on anonymous sources
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for the Washington Post. And Armstrong had
played a major role in the research and writing
of The Final Days.’

As time passed, The Brethren had to
stand on its own. Anonymous sources spoke
to other authors, previously confidential doc-
uments became public, and some stories told
in The Brethren could be verified or falsi-
fied. If those stories that could be checked did
not check out—if Woodward and Armstrong,
or their sources, had been fabricating tales of
the Supreme Court—those truths would come
out, undermining not only those particular sto-
ries but also the book as a whole. After all, if
the stories we can check turn out to be false,
why should we believe the stories we cannot
check?'® On the other hand, if those stories
that could be checked did check out, then the
converse inference would apply: It would be
only reasonable to acknowledge that the cred-
ibility of the stories we cannot check is en-
hanced by the accuracy of the ones we can.
So far, The Brethren’s checkable stories have
turned out, scattered bit by bit, episode by
episode, to be true!'—or at least not definitely
false—with the exception of a few “small er-
rors” picked up by early reviewers.'> This
has added to the credibility and influence of
the book as a whole. Linda Greenhouse, the
Pulitzer Prize-winning journalist who covers
the Supreme Court for the New York Times,
wrote in her biography of Blackmun that The
Brethren’s “reliance on anonymous sources
has made that best-selling book controversial,
but, in many instances, Blackmun’s case files
attest to its accuracy.”'® And Professor Mark
Tushnet, who clerked for Marshall during part
of'the period covered by The Brethren and has
studied the Court ever since, has observed that
“[t]he accounts in The Brethren are factually
accurate on nearly every point.”!*

Until the opening of Blackmun’s pa-
pers at the Library of Congress in 2004, the
Blackmun-versus-Marshall episode in Flood
v. Kuhn was one of the uncheckable stories.
Now it can be checked, and it does not check
out.
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Curt Flood, the plaintiff in the landmark baseball an-
titrust case, played center field for the Saint Louis
Cardinals. Although his 1969 legal challenge was
ultimately unsuccessful, it brought about additional
solidarity among players as they fought against base-
ball’s reserve clause and sought free agency.

Which raises a more complicated ques-
tion: If some of the stories we can check are
true and at least one is false, does that make
all of the remaining unchecked stories un-
reliable, or only some of them, or perhaps
none? The answer to that question depends
on the answers to two intermediate questions.
First, where did the false story come from,
the authors or a source? If the former, then
all unchecked stories are subject to doubt. If
the latter—if a source somehow duped the
authors—then the second question arises: Did
that source provide information for any other
part of the book, and if so what part or parts?
If the source helped only with the Blackmun-
versus-Marshall story, then perhaps the rest
of the book should retain the standing it en-
joys today, subject perhaps to a bit of extra
skepticism courtesy of one small blemish on
the authors’ reputation for winnowing truths
from lies delivered by anonymous sources. If
the source (or sources, if Woodward and Arm-
strong relied on more than one for Blackmun-
versus-Marshall) did more, then those sto-
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Bowie Kuhn was the commissioner for Major League
Baseball who rejected Flood’s challenge, citing the
propriety of the reserve clause in the contract Flood
had signed.

ries should be doubted (fool me once, shame
on you; fool me twice...). The answers to
these questions are probably available only
from Woodward and Armstrong. But the true
story of Blackmun-versus-Marshall in Flood
can sharpen the questions, even if it can-
not answer them. This is the added value
of contradicting one anecdote about a single
baseball case buried in the middle of The
Brethren.

Which brings us to that anecdote: The
Brethren’s tall tale of Blackmun-versus-
Marshall in the Flood case.

The Tall Tale

Part I of Blackmun’s published opinion in
Flood, which he announced in Court on June
19, 1972, contains his salute to the game of
baseball. It includes a list of eighty-eight “cele-
brated . . . names” from the history of the game,
a list that grew from seventy-four names when
he circulated his first draft of the opinion on
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May 5, 1972. The tale of the birth and growth
of the list was first reported by Woodward and
Armstrong. Here is the story as they tell it on
pages 190 and 191 of The Brethren, starting
with Blackmun’s reaction when Potter Stew-
art, the senior Justice in the majority after the
initial vote in Conference on the case, assigned
the opinion for the Court to him:

Blackmun was delighted. Apart
from the abortion assignment, he felt
he had suffered under the Chief, re-
ceiving poor opinions to write, in-
cluding more than his share of tax and
Indian cases. He thought that if the
antitrust laws were applied to base-
ball, its unique position as the na-
tional pastime would be undermined.
A devoted fan first of the Chicago
Cubs and later the Minnesota Twins,
he welcomed this chance to be one of
the boys.

With his usual devotion to de-
tail, Blackmun turned to the Base-
ball Encyclopedia, which he kept
on the shelf behind his desk. He
set down minimum lifetime perfor-
mance standards—numbers of games
played, lifetime batting averages or
earned-run averages. He picked out
representative stars from each of the
teams, positions, and decades of orga-
nized baseball. Then, closeted away
in the Justices’ library, Blackmun
wrote an opening section that was
an ode to baseball. In three extended
paragraphs, he traced the history of
professional baseball. He continued
with a list of “the many names, cele-
brated for one reason or another, that
have sparked the diamond and its en-
virons and that have provided tim-
ber for recaptured thrills, for rem-
iniscence and comparisons, and for
conversation and anticipation in sea-
son and off season: Ty Cobb, Babe
Ruth...” There were more than sev-

enty names. “The list seems endless,”
Blackmun wrote. He paid homage to
the verse “Casey at the Bat,” and other
baseball literature. When he had fin-
ished, Blackmun circulated his draft.

Brennan was surprised. He
thought Blackmun had been in the li-
brary researching the abortion cases,
not playing with baseball cards.

One of Rehnquist’s clerks called
Blackmun’s chambers and joked that
Camillo Pascual, a former Wash-
ington Senators pitcher, should have
been included in the list of greats.

Blackmun’s clerk phoned back
the next day. “The Justice recalls see-
ing Pascual pitch and remembers his
fantastic curve ball. But he pulled
out his Encyclopedia and looked up
his record. He decided Pascual’s 174
wins were not enough. It is difficult
to make these judgments of who to in-
clude but Justice Blackmun felt that
Pascual is just not in the same cate-
gory with Christy Mathewson’s 373
wins. I hope you will understand.”

Calling Blackmun’s chambers to
request that some favorite player be
included became a new game for the
clerks.

Stewart was embarrassed that he
had assigned the opinion to Black-
mun. He tried to nudge him into rec-
ognizing the inappropriateness of the
opening section, jokingly telling him
that he would go along with the opin-
ion if Blackmun would add a mem-
ber of Stewart’s home-town team, the
Cincinnati Reds.

Blackmun added a Red.

Marshall registered his protest.
The list included no black base-
ball players. Blackmun explained that
most of the players on his list ante-
dated World War II. Blacks had been
excluded from the major leagues until
1947.

189
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That was the point exactly, Mar-

shall replied.
Three black players were
added—1Jackie = Robinson, Roy

Campanella, and Satchel Paige.'?

This story has since been told and retold,
inwhole and in part, and has become part of the
history of Flood.'® Pieces of it soon checked
out as true—the bit about Stewart and the ad-
dition of a Cincinnati Red, for example. Jus-
tice William O. Douglas’s papers, which he
had deposited in the Library of Congress, were
opened to the public in 1986, just seven years
after The Brethren was published. Douglas’s
file on the Flood case included three versions
of Blackmun’s Flood opinion:

m A version labeled “1st DRAFT” and “Cir-
culated: 5/5/72.” This draft featured a list of
only seventy-four “celebrated names,” and
not one of them had been a Cincinnati Red.!”

m A version labeled “2nd DRAFT” and “Re-
circulated 5/25/72.” In this draft, there were
twelve more baseball greats on the list, one
of whom was Reds pitcher Eppa Rixey.'®

m A copy of the final slip opinion, dated June
19, 1972, with two more names on the list:
Jimmie Foxx and Moe Berg. The story of
their addition is not relevant here, and is well
told (as is the entire story of the Flood case)
in Brad Snyder’s A Well-Paid Slave: Curt
Flood’s Fight for Free Agency in Profes-
sional Sports.'’

When they were opened to the public dur-
ing the 1990s, the papers of Justices Marshall
and William J. Brennan, Jr. revealed Flood
files that consistently matched the one in the
Douglas papers. They included the same ver-
sions of Blackmun’s Flood opinion, and no
more.?

But, while the “1st DRAFT” and “2nd
DRAFT” of Blackmun’s Flood opinion in
the files of Douglas, Brennan, and Marshall
supported the anecdote about the addition
of a Cincinnati Red, they undermined the
Blackmun-versus-Marshall story about the ad-
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dition of Paige, Robinson, and Campanella.
The “1st DRAFT” in the Justices’ files already
had all three of those names. All three men
were still there in the “2nd DRAFT,” and none
of the twelve added celebrities was African
American. And all three remained in the fi-
nal slip opinion as well, accompanied by two
more white additions, Foxx and Berg. That is,
the three black baseball celebrities were there
from the beginning, and no African Americans
were added or subtracted thereafter. Moreover,
the very labeling of the two drafts suggested
that the version labeled “1st DRAFT” was, in-
deed, the first circulated draft, because it had
been “Circulated,” while the “2nd DRAFT”
had been “Recirculated.” If some other draft
had been circulated prior to the “1st DRAFT”
then surely the “1st DRAFT” would have been
labeled “Recirculated” too. Furthermore, there
was the word of Blackmun himself. He re-
peatedly acknowledged the provenance of the
Rixey addition during his 1995 interviews with
Professor Harold Koh for the Justice Harry A.
Blackmun Oral History Project, and alluded
to it in correspondence.?! But he consistently
denied the Blackmun-versus-Marshall story in
his correspondence (it did not come up during
the oral history interviews).??

Confirming a positive is, however, not the
same as proving a negative. Who knows, per-
haps Blackmun did circulate some sort of pre-
liminary draft before the “1st DRAFT” in the
Justices’ files. Finding a needle (the added
Cincinnati Red) in the proverbial haystack is
one thing; proving there is no needle (the
racially exclusive circulated draft) is quite
another.

In addition, there is good reason for the
careful reader to discount Blackmun’s state-
ments that there was no dispute with Mar-
shall over African Americans on the list of
“celebrated names.” Long experience teaches
that some public figures sometimes resort to
self-serving lapses of memory, artfully men-
dacious warping of the English language, or
simple falsehood when recalling their foibles
and mistakes or polishing their legacies. This
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A Minnesota Twins fan, Justice Blackmun (pictured)
was passionate about the game and collected base-
ball memorabilia. This annual pass to the Ameri-
can League, good for the year 1970, belonged to
Blackmun.
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is not to say that Blackmun lied when he de-
nied the conflict with Marshall. Rather, it is to
say that his word standing alone cannot serve
in this context, no matter how honest he was
in fact. Suffering that skepticism is a legacy
for which he and all other public servants can
thank prominent members of all three branches
of'the federal government who have given inac-
curate accounts of their behavior only to have
their misstatements discovered and disclosed,
to the shame of the institution, if not the in-
dividual. And then there is the general im-
perfection of human memory that occasion-
ally afflicts Supreme Court Justices just as
it does the rest of us.?* There is also some
specific cause to suspect Blackmun’s recall
of matters relating to The Brethren. For ex-
ample, in his Oral History, he minimizes his
own role as a source for The Brethren, say-
ing “One of them did come in and talk to
me a little. It was a very short interview.”?*
In fact, Blackmun’s own records show that he
met with Armstrong at least twice, and that
he looked into and was impressed by Arm-
strong’s background and credentials.?® His ap-
pointment book for 1978 shows meetings with
Armstrong on Thursday, July 6 at 2:30 p.m.,
and Friday, September 15 at 3:00 p.m., and
notes added to a June 30, 1978 memorandum
show the same two meetings.2® Perhaps Black-
mun misremembered the number of drafts he
circulated in Flood, just as he misremembered
the extent of his engagement as a source for
The Brethren, including the number of times
he met with Armstrong.

The Blackmun-versus-Marshall story is,
however, more susceptible to proof or disproof
than many of the stories in The Brethren, be-
cause the story stands or falls on the content
of a document, not on the memory of a per-
son, whether an anonymous source or a named
Supreme Court Justice.

Recall that in the long second paragraph
of the passage from The Brethren quoted
above, the authors describe in detail Black-
mun’s preparation of his first draft, quoting
from it twice, and concluding, “When he had
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finished, Blackmun circulated his draft.” It is
this draft, they report, to which Stewart re-
sponded with a request that Blackmun add a
Cincinnati Red, and to which Marshall ob-
jected on the ground that its list of “cele-
brated names” lacked African Americans. As
Woodward and Armstrong explain in their “In-
troduction” to The Brethren, “[w]here docu-
ments are quoted, we have had direct access to
the originals or to copies,” including “unpub-
lished drafts of opinions.”?” Thus, the quotes
from the racially exclusive first draft must
be from a document that the authors had in
hand when they wrote the Blackmun-versus-
Marshall story, not merely recitations from an
anonymous source who told the authors what
some document said. And thus there is no need
to independently identify and corner an anony-
mous source—a practically impossible task, as
aspiring story-checkers of The Brethren have
learned.?® All that is necessary to check the
Blackmun-versus-Marshall story is to check
the document—the draft Blackmun circulated
without African-American players. If Black-
mun circulated such a document, then Mar-
shall’s reaction and Blackmun’s response are
just about as plausible as the eminently believ-
able story of Stewart’s request for the addition
of a Cincinnati Red. But if Blackmun did not
circulate such a document, then there also was
never areaction against it by Marshall, and thus
no such racial dispute between the two Justices
in Flood.

No such document appears, or is re-
ferred to, in the other Justices’ files. And
four features of Blackmun’s papers show that
whatever The Brethren was quoting from
in the story of Blackmun-versus-Marshall,
it was not a racially exclusive draft circu-
lated by Blackmun. Thus, the Blackmun-
versus-Marshall story in The Brethren is not
true.

First, Blackmun’s Flood files contain two
pieces of correspondence with Justice Pot-
ter Stewart which, taken together, reveal the
logistical impossibility of a circulated draft
predating the “5/5/72” “1st DRAFT” in the
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papers of Douglas, Brennan, and Marshall.  Six weeks later, Blackmun wrote to Stewart as
First, on March 20, 1972, Stewart announced follows:
his assignment of the opinion for the Court to May 4, 1972

Blackmun:%

Re: No. 71-32 — Flood v. Kuhn
March 20, 1972

No. 71-32 — Flood v. Kuhn Dear Potter:
Dear Chief, I have a proposed Per Curiam for
this case at the Printer. I must con-
fess to you that I have done more than
merely follow 7Toolson with a bare
peremptory paragraph. The case, for
me, proved to be an interesting one,
and I have indulged myself by out-
lining the background somewhat ex-
tensively. As a matter of fact, this has

I have asked Harry Blackmun to
undertake the writing of the opin-
ion for the Court in this case, which,
hopefully, can be a rather brief per
curiam.

The Chief Justice

Copies to the Conference®”

Blackmun’s notes on Flood similarly indi- prompted me to conclude that Fed-
cate that when he made the assignment, Stew- eral Baseball and Toolson have a lot
art did so with a request to keep it short.?! to be said for them. When I finally get

e
Satchel Paige, Jackie Robinson (pictured), and Roy Campanella all appeared on Blackmun’s list of baseball’s

all-time greats. At issue is whether the Justice had prepared an initial draft that had not contained the names
of any African American players.
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to the heart of the matter, however, I
give it rather summary treatment. The
briefs on both sides are good and I ra-
tionalize by saying that they deserve
at least this much.

Please give the opinion a read-
ing and let me have your general re-
actions. The case, supposedly, is criti-
cal for the baseball world. I am not so
sure about that, for I think that how-
ever it is decided, the sport will adjust
and continue.3?

Thus, on May 4, 1972 Blackmun is warn-
ing Stewart that his draft opinion in Flood is
an elaborate piece of work, more than the brief
per curiam Stewart had suggested, and that it
is at the printer—meaning not yet ready for
circulation, but soon. The next day, May 5,
1972, Blackmun circulates the “I1st DRAFT”
that can be found in the files of Douglas, Bren-
nan, and Marshall. There would have been
no point in sending the May 4 note to Stew-
art if Blackmun had already circulated a draft
containing “somewhat extensive” background,
including the list of “celebrated names.” If
he had already circulated such a draft, then
Stewart would already have known that he had
“done more than merely follow Toolson with a
bare peremptory paragraph.” But if there had
been no earlier circulation, Blackmun might
well have wanted to give Stewart a heads-up
about the unexpectedly long (and surely un-
expected in other ways, including the list of
baseball celebrities) “1st DRAFT” that was in
the works. And he did.

Second, Blackmun’s papers reveal his
perfectly consistent opinion-circulation and
recordkeeping practices, which in turn reveal
that the only opinions he circulated in Flood
were the version labeled “l1st DRAFT” and
“Circulated: 5/5/72” and the version labeled
“2nd DRAFT” and “Recirculated: 5/25/72.”

Blackmun kept an “opinion log sheet” for
every case in which he wrote an opinion for
the Court or a substantial per curiam opin-
ion. Each sheet begins with the name of the
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case and the case number at the top, and lists
down the right-hand side of the sheet the dates
on which the decision was announced and
on which drafts were circulated (for the first
draft) and recirculated (for subsequent drafts).
The rest of the sheet is devoted to other data
about the case, including the dates on which
other Justices joined Blackmun’s opinion and
the circulations of concurrences and dissents
by others. During the 1970-71 and 1971-72
Terms—Blackmun’s first two Terms on the
Court, and the period preceding and including
the drafting and announcement of his Flood
opinion—whenever he circulated a draft opin-
ion, he always recorded that circulation on the
corresponding opinion log sheet.>

I have examined every piece of paper in
every case file of every Justice whose pa-
pers are open to the public for every case
in which Blackmun wrote an opinion for the
Court or a substantial per curiam opinion dur-
ing the 1970-71 or 1971-72 Term. In every
case, Blackmun’s opinion log sheet corre-
sponds perfectly to the circulated and recir-
culated drafts in those files.** And he was
thorough. Consider NLRB v. Scrivener,> like
Flood a 1971-72 Term case, in which his cor-
respondence with Douglas reveals that Black-
mun insisted on receipt of a formal “join” letter
from Douglas so that his “records [would be]
complete.”3°

The opinion log sheet for Flood v. Kuhn
was no exception to Blackmun’s invariably
comprehensive and precise record-keeping. It
records the same opinions found in the files of
the five Justices whose papers are open to the
public:

m “Circulated: 5/5/72”—the “1st DRAFT” in
the Justices’ files.

m “Recirculated: 5/25/72”—the
DRAFT?” in the Justices’ files.

m “Announced: 6/19/72”—the slip opinion in
the Justices’ files.

“2nd

Like his NLRB v. Scrivener file, Black-
mun’s opinion log sheet for Flood reflects
his penchant for comprehensively accurate
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record-keeping: it includes a correction to the
date of assignment, changing it from March
20, 1972 (the date when Stewart notified the
Court that he had assigned the Flood opin-
ion to Blackmun) to April 3, 1972 (the date
on which the Court’s assignment list formally
recorded Stewart’s assignment of the opinion
to Blackmun).?’

Third, Blackmun’s Flood files contain
a five-page document consisting of proof-
reading and cite-checking corrections to
Blackmun’s Flood opinion, most of which are
reflected in the “1st DRAFT.” The document is
dated “5/4/72” and signed “JTR” (the initials
of John Townsend Rich, one of Blackmun’s
clerks at the time). Blackmun might have had
a practice of circulating drafts of his opin-
ions to the Court and only afterward enlisting
his clerks to proofread and cite-check those
opinions. Such a course would have been odd,
even silly, and so it should come as no sur-
prise that he did not operate that way. All of
the evidence in his case files for the 197071
and 1971-72 Terms indicates that Blackmun’s
clerks squeegeed his opinions before the first
circulation to the other Justices, not after.’
And so Rich’s notes comport neatly with the
timing of Blackmun’s May 4 note to Stew-
art warning him of the “somewhat extensive”
draft of his Flood opinion that had just gone
to the printer. Rich finished proofreading and
cite-checking on May 4, Blackmun promptly
reviewed Rich’s work and incorporated most
of it, then sent the draft off to the printer and
warned Stewart of what would circulate the
next day—*5/5/72”—as the “l1st DRAFT” of
Flood.

Fourth and finally, Blackmun’s files on the
Flood case contain only the same three ver-
sions of his opinion that are available in the
papers of Douglas, Brennan, and Marshall: (1)
The version labeled “1st DRAFT” and “Circu-
lated: 5/5/72,” with a list of only seventy-four
“celebrated names,” including Paige, Robin-
son, and Campanella; (2) the version labeled
“2nd DRAFT” and “Recirculated 5/25/72,”
with twelve more baseball greats on the list,
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one of whom was Reds pitcher Eppa Rixey
and none of whom was African-American; and
(3) the final slip opinion, with Berg and Foxx
slipped in.>

In sum, the evidence in Blackmun’s pa-
pers, combined with the evidence in the papers
of Douglas, Brennan, and Marshall, leaves
no room for the circulation of a segregated
first draft of Blackmun’s Flood opinion. (Mar-
shall’s papers, by the way, contain no hint of
any dispute of any sort, racial or otherwise,
over Blackmun’s list of “celebrated names.”)
Consider the following:

m Ifthe story in The Brethren were true, then
Blackmun’s May 4, 1972 note to Stewart
would not exist, because it reflects Black-
mun’s knowledge that Stewart had not as of
that date seen Blackmun’s “somewhat exten-
sive[]” draft in Flood.

m If the story in The Brethren were true,
then Blackmun’s opinion log sheet for Flood
would be inaccurate, even though there is not
a single instance in any case from the 1970—
71 or 1971-72 Terms in which a Blackmun
opinion log sheet is inaccurate about any cir-
culation of any draft of any of his opinions.

m [fthe story in The Brethren were true, then
Rich would have proofread Blackmun’s first
circulated draft in Flood after that draft had
circulated, even though there is not a single
instance in any case from the 1970-71 or
1971-72 Terms for which a proofread has
been preserved where a Blackmun clerk en-
gaged in such nonsensical behavior. They
proofed before circulation, not after.

m If the story in The Brethren were true, then
not a single Justice whose files are open
to the public would have saved the racially
exclusive draft reported and quoted in The
Brethren, even though every one of them
who participated in the case saved every
other draft.

m If the story in The Brethren were true,
then the Blackmun opinion in the Justices’
files labeled “lst DRAFT” and “Circu-
lated: 5/5/72” that includes the three great
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African American players would have been
labeled “2nd DRAFT” and “Recirculated,”
because it would have been preceded by
the segregated draft from which Woodward
and Armstrong quote. But there already is
a version in each of those files labeled
“2nd DRAFT” and “Recirculated”—the one
dated “5/25/72” that features only a few ad-
ditional white players, including Eppa Rixey,
the Cincinnati Red.

The bottom line is that Blackmun’s first
circulation in Flood was the “1st DRAFT”
dated “5/5/72” that appears in all of the Jus-
tices’ files and that contains the names of
seventy-four baseball celebrities, including the
great African-American players Satchel Paige,
Jackie Robinson, and Roy Campanella. Black-
mun did not circulate a racially exclusive draft.
It follows that any story about Marshall be-
ing offended by such a draft is wrong, because
the basis for such a story—the circulated draft
opinion—does not exist. Marshall and Black-
mun certainly had disagreements on matters of
race at the time,*’ but the integration of Black-
mun’s list of baseball celebrities in Flood was
not one of them.

* K K K

The fact that The Brethren contains in-
accuracies should come as no surprise. No
lengthy study of the Supreme Court or any
other subject is (or likely ever will be) en-
tirely accurate. Authors err. So do archivists,
researchers, editors, typesetters, printers, and
webmasters. Paper and electronic records can
be incomplete or inaccurate. Human sources
can be mistaken or misleading. And new dis-
coveries can alter or destroy what were once
perfectly reasonable understandings of history.

Finding each other’s inaccuracies and mis-
interpretations and bringing them to light is a
service that historians provide to each other,
to their subjects, and to the public. This kind
of work involves reassessing existing evidence
or combining new discoveries with that ev-
idence to present a different—and, the revi-
sionist hopes, more accurate—picture of the
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past. The Brethren is a hard case, because
much ofits evidence is inaccessible. Its sources
are anonymous and confidential.*! That means
there is no way for later students of the Court to
return to that evidence, to reassess it, to com-
bine it with new discoveries in order to improve
our understanding of the Court. As Professor
Walter Murphy observed in a review of The
Brethren, “The scholar, of course, longs to see
the full documents and to hear the tapes of the
interviews, not only to check the accuracy of
the authors’ work but also to test other ideas.”*?
Woodward and Armstrong’s approach surely
enabled them to uncover many true stories that
would otherwise have remained hidden, at least
for a time, but it also disabled others from
building on their work, at least in the conven-
tional cumulative and synthetic senses. But at
the very least, we can still compare a story pre-
sented in The Brethren with a story based on
existing public records and new discoveries,
and weigh their merits.

Which brings us to the questions sug-
gested earlier in this article: What document
were Woodward and Armstrong quoting from?
Where did it, and the story of Marshall’s objec-
tion, come from? And did the source or sources
for Blackmun-versus-Marshall contribute to
any other stories in The Brethren? We are
unlikely to learn the answers to these ques-
tions unless Woodward and Armstrong’s re-
search files for The Brethren are opened to
the public, as Woodward and Carl Bernstein’s
files for All the President’s Men and The Fi-
nal Days have been at the University of Texas,
with files involving each confidential source
remaining sealed until the source’s death.* For
The Brethren, that is unlikely to happen any-
time soon. After all, nearly all of the sources
for the book spoke to Woodward and Arm-
strong on condition of anonymity.** Many of
them were young at the time and are likely to be
relying for their livelihoods and social stand-
ing on their lawyerly reputations for discretion
and confidence-keeping for many years yet. It
may well be that Woodward and Armstrong
would prefer to endure whatever small doubts
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might be raised by this article rather than break
their promises to the source or sources of the
Blackmun-versus-Marshall story.*

In the meantime, the careful reader of The
Brethren might consider, on the one hand, that
respected observers of the Court have con-
cluded that “[t]he accounts in The Brethren
are factually accurate on nearly every point4¢
and “in many instances, Blackmun’s case files
attest to its accuracy,”*’ and, on the other
hand, that in at least one instance—the story
of Blackmun-versus-Marshall in Flood—the
book is not accurate. For students of the
Court, then, perhaps the best approach to The
Brethren for the time being is the one to
which President Ronald Reagan treated Presi-
dent Mikhail Gorbachev: Trust, but verify.*3

*Thanks to Adam Bonin, Bennett Boskey,
Ofemi Cadmus, Susan Davies, Vincent Ga-
iani, Suzanne Garment, David Garrow, Paul
Haas, Dennis Hutchinson, Anthony Lewis,
G. Edward White, Diane Wood, participants
in a Robert A. Levy Fellow Workshop, and
the George Mason Law & Economics Center.
Copyright® 2007 Ross E. Davies. All rights
reserved.

Editor’s Note

Ross Davies, the author of “A Tall Tale of The
Brethren,” sent a draft of the article to Bob
Woodward and Scott Armstrong in September
2007, along with an invitation:

The enclosed article (which is sched-
uled to appear in the spring issue of
the Journal of Supreme Court His-
tory) suggests that one passage in
your book, The Brethren, is not accu-
rate. If  have gone astray in any way,
I would be grateful to hear about it
from you before we go to press. Also,
I am told by the editor of the Journal
that she would be happy to consider
printing a reply from either or both of
you.
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I sent a follow-up invitation of my own
to Woodward and Armstrong early in 2008,
and postponed publication of the article to our
summer issue in order to give them plenty of
time to draft a reply. Armstrong expressed an
interest in replying, but in the end nothing was
forthcoming from either him or Woodward. It
would have been nice to include their perspec-
tive here and now, but it appears that we will
have to wait for a later issue of this Journal, or
for another forum.
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