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COMMUNION OR SUSPICION: WHICH WAY FOR 

WOMAN AND MAN? 

Helen M Alvare t 

INTRODUCTION 

In recent decades, the Roman Catholic Church has contributed 
considerable intellectual resources to the subject of intimate, 
heterosexual relationships. These resources also feature historically 
unprecedented attention to the question of the identity, roles, and 
situations of women. Citing only the most significant documents, these 
resources include the 130 Wednesday audiences of Pope John Paul II 
on the Theology of the Body between 1978 and 1982.' They also 
include his 1988 apostolic letter Mulieris Dignitatem.2 In 1995, in 
connection with the United Nation's Fourth World Conference on 
Women, Pope John Paul II addressed his Letter to Women. 3 Also in 
1994, he issued the comprehensive Letter to Families.4 In 2004, Joseph 
Cardinal Ratzinger (now Pope Benedict XVI), in his position as 
Prefect for the Congregation of the Doctrine of the Faith, wrote a letter 
to all the bishops of the world entitled On the Collaboration ofMen 

t Associate Professor of Law, George Mason University School of Law. I am grateful to 
the summer research grant program of the George Mason University School of Law, to Jane 
Adolphe, and the participants in the conference A Celebration of the Twentieth Anniversary of 
Mulieris Dignitatem (Washington, D.C., Oct. 3-4, 2008). I would also like to thank Christine 
Ciambella and Sophie Coy for their research assistance, and Professor Don Browning for his 
very helpful comments. 

1. POPE JOHN PAue II, THE THEOLOGY OF THE BODY (1997) [hereinafter THEOLOGY OF THE 
BODY]. 

2. Pope John Paul II, Mulieris Dignitatem [Apostolic Letter on the Dignity and Vocation 
of Women] (1988) [hereinafter Mulieris Dignitatem] . 

3. Pope Jolm Paul II, Letter to Women (1995), reprnlted in POPE JOHN PAUL II ON THE 
GENIUS OF WOMEN 45 (Camm. on Women in Soc'y & in the Church, U.s. Catholic Conference 
ed., 1997) [hereinafter Lettel'to Women]. 

4. Pope john Paul II, Gratissimam Sane [Letter to Families] (1994), in 23 ORIGINS 637 
(1994). 
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and Women in the Church and in the Worlds Finally, in 2005 Pope 
Benedict XVI issued his first encyclical, Deus Caritas Est, the first half 
of which treated at length the nature of love, beginning with the love 
between a man and a woman.6 

Painting with a very broad brush, it can be said that these 
documents together propose a model for intimate heterosexual 
relationships between men and women. This model is grounded in 
an anthropology of woman and man based first and foremost upon 
the creation of each in God's image and likeness. Consequently, it 
understands man and woman as radically equal. It also understands 
their sexual difference to be oriented intrinsically to communion, in 
mutual service to one another. This is indicated, though not completely 
constituted, by their biophysical beings. Marriage is the way most 
human beings will live out this call to communion and service. The 
man and the woman, and the pair together, also are always subject to 
Christ. Their relationship is essentially good, but at the same time it 
suffers a brokenness as a result of original sin. Each sex manifests this 
brokenness somewhat differently, as well as in relation to the other. 
Christ's life, death, and Resurrection show humanity the way of love, 
including the way of triumph over broken love. For each person, and 
in particular for intimate heterosexual pairs, that way requires 
"finding oneself by losing oneself.,,7 

For the sake of brevity, this Article will call the foregoing the 
"communion and mutual service model" of intimate, heterosexual 
relationships. In addition to Pope John Paul II and Pope Benedict 
XVI, there are other religious and legal scholars who have endorsed 
one or more elements of this model-whether drawing upon 
religious sources or images,8 or upon the discipline of ethics.9 

Their contributions will be discussed below in Part II. 

5. Congregation for the Doctrine of the Faith, Letter on tile Collaboration of Men and 
Women 11) the Church and in the World (2004), in 34 ORIGINS 169 (2004) [hereinafter On the 
Collaboration ofMen and Women]. 

6. Pope Bened.ict XVI, Deus Caritas Est [Encyclical Letter on ChrIstian Love] 'II'll 2-18 
(2005). 

7. Cf Muliens Dignitatem, supra note 2, '[7 ("[M]an ... cannot fully find himself except 
through a sincere gift of self." (internal quotation marks ontitted) (quoting Second Vatican 
Council, Gaudium et Spes [Pastoral Constitution on the Church in the Modern World] 'II 24 
(1965), replinted in THE SIXTEEN DOCUMENTS OF VATICAN II 513, 536 (Nat'l Catholic Welfare 

Conference trans., 1967))). 

8. See, e.g., MARGARET F. BRINTG, FROM CONTRACT TO COVENANT: BEYOND THE LAW AND 

ECONOMICS OF THE FAMILY (2000); DON BROWNING ET AL., FROM CULTURE WARS TO COMMON 
GROUND (2d ed. 2000). 
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The development of the communion and mutual service model 
coincided historically with unprecedented legal changes in laws and 
practices in the United States, which reduced barriers to cohabitation, 
out-of-wedlock childbearing, divorce, and same-sex marriage. 
Theoretical legal and cultural reflections upon these developments 
often concluded with calls for sweeping change, both in the private 
sphere of intimate heterosexual relationships and in the public laws 
and poliCies affecting them. Often reacting to past or ongoing 
situations of oppression, discrimination, or even violence against 
women, several of these proposals evidenced deep suspicion of men 
and their capacity for loving relationships. They neglected discussing 
men's equality or dignity and sometimes despaired of securing men's 
assistance as a spouse or a parent. Other proposals sought to secure a 
strict equality of functional outcomes both within and outside of 
heterosexual relationships. Together, this Article will call the 
proposals introduced in this paragraph the "suspicion model" of 
intimate heterosexual relations. This model includes varying 
proposals, but they all tend toward suspicion regarding males' 
capacity for good behavior in such relations. 

Family law in the United States is currently grappling with 
questions that engage the anthropological issues raised by both the 
suspicion and the communion and mutual service models. These 
questions include, inter alia, whether to valorize and promote 
marriage as compared with other intimate unions such as same-sex 
unions or cohabitation, whether to continue to devote public funds to 
encouraging nonresidential fathers' involvement with their children, 
whether and how to devote public resources to stabilizing marriage, 
and whether to reform divorce laws in order to slow down or even 
discourage divorce. The appeal of one or the other of these models 
could play an important role in providing answers to all these 
questions. 

More dramatically, John Paul II and Benedict XVI claim that in 
some sense, humanity's successful understanding of the meaning of 
human life is at stake in the contest between these two models. This 
is because both popes contend that love is the very meaning of life 
and that, for the vast majority of people, love is learned, understood, 
communicated, and spread---or not-within the context of an intimate 
heterosexual relationship. It is not at all difficult to conclude that 

9. See~ e.g., LINDA C. MCCLAIN, THE PLACE OF FAMILIES: FOSTERING CAPACITY, EQUALITY, 

AND RESPONSIOILlTY (2006). 
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society at large is affected in myriad practical ways by whether or not 
men and women successfully negotiate the terrain of intimate 
heterosexual relationships. At the very least, children's well-being is 
at stake. 

While this paper concludes that the communion and mutual 
service model better accounts for and enables good heterosexual 
relationships, it will not overlook the salutary cautions, messages, or 
prescriptions offered by the suspicion model Ultimately, however, 
this paper concludes that the communion and mutual service model 
can not only accommodate but can even illuminate the legitimate 
concerns of the suspicion model while holding onto a model of 
intimate heterosexual relationships that invites a more desirable, 
fruitful collaboration or communion between men and women. 

This paper will therefore proceed as follows. Part I sets forth the 
elements of the communion and mutual service model as gathered 
from the leading, relevant documents of Pope John Paul II and Pope 
Benedict XVI. Part II describes and compares some of the existing 
models of intimate heterosexual relationships that share one or more 
elements of the communion and mutual service model, as proposed 
by scholars in law and religion. Part III sets forth the suspicion 
model Part IV considers how the communion and mutual service 
model might correct and illuminate the suspicion model and offers 
general support for particular directions in the law affecting intimate 
heterosexual relationships. 

I. MAN AND WOMAN IN COMMUNION AND MUTUAL SERVICE 

This section will describe an anthropology of human persons in 
the context of their inclinations to form intimate heterosexual 
relationships. John Paul II and Benedict XVI have developed this 
anthropology in large part from the Genesis accounts of the creation 
of the human person, the Fall, and its aftermath. This Article's 
description of this model is very brief compared to the primary 
sources from which it draws, but it contains all of the elements 
necessary for a fruitful comparison with the suspicion model 

According to Pope John Paul II, the "basis of Christian 
anthropology" is God's act of creating every human being in his 
image and likeness, an act that reveals man and woman to 
themselves. JO John Paul II writes that "both man and woman are 

10. Muljeds Djgnjtatem, supra note 2, '116 (emphasis omitted); see also Cenesjs 1:2&-27. 
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human beings to an equal degree" precisely because each is made in 
God's image. I I Thus, the basis for equality of man and woman comes 
from an outside source. It is unchangeable. It is not about 
appearances, functions, strengths or weaknesses, but simply about 
our coequal humanity. 

Like God, man and woman are rational and free. 12 Also like God, 
we are made for relationship and communion. This is based upon 
God's existing as three persons in one God in an eternal communion 
of love. John Paul II writes that this "social" nature of the human 
person is, in fact, a "prelude to the definitive self-revelation of the 
Triune God: a living unity in the communion of the Father, Son and 
Holy Spirit."ll It is also grounded in a reading of the Genesis creation 
account, in which God concludes after the creation of man that "[i]t is 
not good that the man should be alone."14 Both creation accounts in 
Genesis understand the human being as a "unity of the two," as 
existing always in relation to another human person. IS 

Within this model, what is the purpose of sexual differences? 
John Paul II and Benedict XVI conclude that they exist to enable 
communion. In the second creation account, immediately after 
creating Eve to be Adam's "helper,,,16 God directs that a man shall 
"leave[J his father and his mother and cleaveIJ to his wife, and they 
[shall] become one flesh."17 When Adam sees the woman, he 
recognizes her immediately as "bone of my bones and flesh of my 
flesh," I 8 a "somatic homogeneity. ,,19 In other words, talk of 
heterosexual union, including physical union, follows immediately 
upon the creation of Eve. As Pope Benedict XVI wrote previously in 
On the Collaboration of Men and Women, one should not be 
distracted from the reality of Eve's equality-with-differences by the 
language of "helper" used in Genesis to describe Eve. To modern 
ears, it may appear to connote someone lesser in rank. But Benedict 

11. Mu/jeris DigJlitateln, supra note 2, 16. 
12. This poses an interesting challenge to some modern notions of rationality that would 

exclude women's propensity for thinking and problem solving in a personal, relational manner. 
See gcnemlly CAROL GILLIGAN, IN A DIFFERENT VOICE: PSYCHOl.OGICAl. THEORY AND WOMEN'S 
DEVELOPMENT ix-xxvii (2d ed. 1993). 

13. Mulieris Dignitatem, supra note 2, 'IT 7. 
14. Gcnesls2:18 (Revised Standard, Catholic Edition) (internal quotation marks omitted). 

15. See id. 1:26-28,2:18-35; see a/so Mulieris Dlgnitatem, supra note 2, ~ 7. 
16. Genesis 2:18 (Revised Standard, Catholic Edition) (internal quotation marks omitted). 
17. Sec id. 2:24. 
18. ld. 2:23 (internal quotation marks omitted). 
19. THEOLOGY OFTHE !lODY, supra note 1, at 44. 
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XVI writes that " (tJhe Hebrew word ezer which is translated as 
'helpmate' indicates the assistance which only a person can render to 
another. It carries no implication of inferiority or exploitation if we 
remember that God too is at times called ezer with regard to human 
beings (d. Ex. 18:4; Ps. 10:14).,,20 

It is important to note the role played by the physical 
complementarity of Adam and Eve in the Genes]s creation accounts. 
In his summary of this aspect in John Paul II's Theology of the Body, 
theologian Michael Waldstein writes that "(tJo be a person is to stand 
in a relation of gift,,21 and that each human person "live(s] as a body 
that offers a rich natural expression for the gift of self in spousal 
10ve."22 John Paul II opines that, while our bodies are not all we 
are, they manifest our person; they alone are "capable of making 
visible what is invisible.,,23 It is in seeing one another's body that 
Adam and Eve understand that each is human, but also different from 
one another. Their differences sharpen their self-understanding.24 

These differences are in fact indispensable elements of man and woman 
understanding themselves and one another. Furthermore, their bodies 
indicate communion and complementarity, but not identity.25 John 
Paul II calls this the "nuptial" understanding of the body: that the 
male and female are different and made not only with but for one 
another. 26 John Paul II concludes further that the man and the woman 
find themselves through a sincere gift of self to the other27 

Males and females, by means of their bodies, speak a "language" the 
body did not author28 The language the body speaks is "union," but, 
as John Paul II states, "by no means" in a reductively biological way.29 
Rather, it concerns the "innermost being of the human person as 
such. ,,30 In fact, he claims the language of their bodies is truly 
"human" only if it is part of 

20. On the Collaboration ofMen and Women, supra note 5, 'l! 6 n.5 (emphasis added). 

21. Michael Waldstein, Introduction to POPE JOI-IN PAUL II, MAN AND W OMAN HE CREATED 
THEM: A THEOLOGY OF THE BoDY 1, 95 (Michael Waldstein trans., 2006). 

22. fd. 
23. THEOLOGY OF THE BODY, supra note 1, at 76. 

24. Jd. at 61-62. 

25. Jd. at 48. 

26. ld. at 58-63,70. 

27. Jd. at 70-72. 

28. fd. at 359 (internal quotations omitted). 

29. See Pope John Paul n, FamiJjaris Consortio [Apostolic Exhortation on the Role of the 
Ouistian Family in theModem World) '11'1111, 32 (1981). 

30. fd. '1111. 

http:another.26
http:identity.25
http:self-understanding.24
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the love by which a man and a woman commit themselves totally to 
one another until death. The total physical self-giving [and becoming 
"one flesh"] would be a lie if it were not the sign and fruit of a total 
personal self-giving, in which the whole person, including the 
temporal dimension, is present: if the person were to withhold 
something or reserve the possibility of deciding otherwise in the 
future, by this very fact he or she would not be giving totally'> I 

Still, this overcoming of the human being's original solitude is 
inextricably tied up with sex: "the two shall become one flesh."32 This 
enables the "surpassing of the limit of man's solitude that is inherent 
in the constitution of his body.,d3 

John Paul II comments that this reading of the story of the creation 
of the man and the woman indicates that they are called "to exist 
mutually 'one for the other. ",34 In his Letter to Women, he calls this 
"a help which is not one-sided but mutual.,,3) Man and woman are to 
be "gifts" to one another. This is the fundamental meaning of the 
"help" spoken of in Genesis 2:18-25.36 John Paul II says it is always a 
matter of a" 'help' on the part ofboth and at the same time a mutual 
'help. ",) 7 Marriage is the "first and, in a sense, the fundamental 
dimension of this call" to communion.3R Eve's very being-equal, but 
different-is a donation to Adam.39 Like him, she is not an object, but 
a subject; her gift to the man is free. She is the "master of her own 
mystery.,,40 The gift, the mutual service between man and woman, 
therefore operates first at the level of the person, not at the functional 
or utilitarian level.41 

An important feature of the communion and mutual service 
model is its treatment of the break between man and woman­
original sin-and its hereditary character. Pope John Paul II 

31. See id. '11'1111 , 32 (emphasis added). 
32. Cf. Genesis 2:24. 
33. THEOLOGY OF THE BODY, supra note 1, at 50. 
34. Mulieris Djgm'tatem, supra note 2, 'II 7. 
35. Letter to Women, supra note 3, '117 (emphasis omitted). 
36. "] will make him a h elper fit for mm." Genesjs 2:18 (Revised Standard, Catholic 

Edition) (emphas is added) (internal quotation marks omitted). 
37. MulieIis Digm'tatem, supra note 2, '117. 
38. On the Collaboration of Men and Women, supra note 5, 'II 6. The single and clerical 

vocations arc other dimensions of the call. 
39. THEOLOGY OF THE BoDY, supra note 1, at 7(}-71. 

40. ld. at 372 . 

41. see jd. at 88-89. 

http:level.41
http:communion.3R
http:2:18-25.36
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approaches this by contrasting Adam and Eve's responses to one 
another's bodies before and after their disobedience. Prior to the Fall, 
they looked upon one another naked and were "not ashamed."42 
After the Fall, they see one another differently, feeling compelled to 

43cover their sexual differences with fig leaves. It became difficult 
for them to see one another's bodies as beautiful, as signs of their 
mutual gift to one another, and they began to see one another in 
parts. This first disruption in creation, therefore, pertains to the 
relationship between the male and the female. The physical aspects of 
the relation remain, but the contrast with their "naked but not ashamed" 
state is clear. Now there is a covering of their differences, a fear, a lack of 
trust.44 Their sexuality seems to be an obstacle in the personal 
relationship, the very opposite of its original purposes of creating 
society, communion, and one-flesh union.45 

Following their disobedience, God subjects man and woman to 
the world. Their "subjection" pertains to their bodies, as did their 
dominion over the earth.46 Man will now earn his daily bread by "the 
sweat of [his] face.,,47 The woman will "in pain ... bring forth 
children. ,,48 Each is also subjected to their own bodily impulses. In 
St. Paul's later summary of the effects of Adam and Eve's original sin, 
he utters the famous line, "I see in my members another law at war 
with the law of my mind ....,,49 Benedict XVI has called this the 
"empirical aspect" of original sin, its tangible reality: " [A] 
contradiction exists in our being. On the one hand every person 
knows that he must do good and intimately wants to do it. Yet at the 
same time he also feels the other impulse to do the contrary ... .',50 

Furthermore, it appears that Adam and Eve's disobedience has 
"his and her" consequences. While both sexes suffer a loss of 
understanding that the body is a place of communion,sl his body 
becomes the place for domination, and hers for a form of desire, 

42. Genesis 2:25 (Revised Standard, Catholic Edition); THEOLOGY OF THE BODY, sup" note 
I, at 72-74. 

43. Genesis 3:7; THEOLOGY OF THE BODY, supra note 1, at 111-14. 

44. THEOLOGY OF THE BODY, supra note I, at 119. 

45. [d. at 117-25. 

46. See Genesis 1:28,2:15,3:16-19. 

47. [d. 3:19 (Revised Standard, Catholic Edition) (in te rnal quotation marks omitted). 
48. [d. 3:16. 

49. Romans7:23 (Revised Standard, Catholic Edition). 

50. Pope Benedict XVI, General Audience at the Vatican (Dec. 3, 2008), in Nothing 
Triumphs over Christ's Light, L'OssERvATORE ROMANO (English ed.), Dec. 10,2008, at 16. 

51. THEOLOGYOF THE BODY, supra note I, at 11&-18. 

http:earth.46
http:union.45
http:trust.44
http:leaves.It
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which appears to be a kind of manipulation of his attraction in order 
to obtain what she desires.52 "[I)n pain you shall bring forth children, 
yet your desire shall be for your husband, and he shall rule over 
yoU.,,53 John Paul II notes that this is the first time the word 
"husband" is used in Genesis; it acts as a sign of the broken 
communion of equality.54 The male and the female will still 
experience mutual attraction, will still be called to communion, but 
will fail to satisfy their aspiration for a real communion of persons 
even in the union of their bodies. After the Fall, they are inclined to 
live not for one another, but over one another, precisely on the basis 
of their bodies and sex, and they become threatened by the 
insatiability of that union.55 John Paul II writes that another way to 
understand the new order of the male-female relationship is with the 
language of lust, seeing the other human being as an object to satisfy a 
longing56 Lust directs personal desires to satisfy the body, at the cost 
of a true communion of persons. Woman has rather an "insatiable 
desire for a different union," and man for domination over her. 57 

In addition to affecting each of them somewhat differently, 
though interconnectedly, the Fall also imbalanced that "fundamental 
equality which the man and the woman possess in the 'unity of the 
two,'" the equality that is absolutely necessary for true "communio 
personarum.,,5S Interestingly, John Paul II acknowledges that "this 
threat is more serious for the woman, since domination takes the 
place of 'being a sincere gift' and therefore living 'for' the other: 'he 
shall rule over yoU.",59 This is true even as males' domination erodes 
their own dignity as well. 60 

John Paul II and Benedict XVI also reflect upon women's reaction 
to males' domination. Women are rightfully opposed to it. 61 At the 
same time, John Paul II writes, women, like men, should not forget 
that the only fulfillment available to the human person lies in 
retaining both the "originality" of their sexual identity along with an 

52. Id. at 123. 
53. Genesis 3:16 (Revised Standard, Catholic Edition) (internal quotation marks omitted). 
54. THEOLOGY OF THE BODY, supra note 1, at 120. 
55. Id. at 121. 
56. Id. at 117-19, 122-23. 
57. Id. at 123. 
58. Mu/ieris Dignitatem, supra note 2, 'II 10 (internal quotation marks omitted). 
59. Id. 
60. Id. 
61. Id. 

http:desires.52
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orientation to communion.62 This contrasts with views that emphasize 
androgyny or confliCt.63 At the same time, by no means should the 
woman ever countenance violence. 

Finally, there is the question of whether the reality of sin and evil 
in human life means that humans can no longer make a decisive, 
stable commitment to the good. Benedict XVI described such a stance 
as one in which "[e]vil is equally primal with the good," and as such, 
"evil is invincible.,,64 On the contrary, the body's value as a sign-as a 
reminder of the possibility for full communion-has not been 
completely obscured by the effects of original sin, "but only habitually 
threatened.,,65 John Paul II summarized it memorably: "The heart has 
become a battlefield between love and lust.,,66 As for the relationship 
between the man and the woman, sincere giving is threatened when 
each is tempted to see the other as an object, and personal relations 
can become reductively associated with the body and sex, instead of 

67being understood as a complete gift of the persons.
In other words, heterosexual communion remains possible. This 

is because God is the sole principle of creation.68 Evil is "not 
equally primal" but rather originates in a "created" and "abused" 
liberty.69 God is stronger than evil.70 Thus, there is always hope; man 
is "healed de facto" by Christ's death and resurrection}' a reality 
which, of course, he must accept or decline by free will. In the end then, 
the human heart is "above all the object of a call and not of an 
accusation."n This applies fully to the relationship between the man and 
the woman. Marriage both echoes and strengthens their union.73 This is 
part of the sacramental character of marriage in the Catholic Church.74 

At the same time, it is crucial that both men and women retain a 

62. Id'II 11. 

63. On the Collaboration ofMen and Women, supra note 5, 'II 2, 

64. Pope Benedict XVI. supra note 50. 

65. THEOLOGYOf THE BODY, supra note 1, at 126. 

66. Id 
67. Id at 126--27 (internal quotes omitted). 

68. Cf. Genesis 1:1. 

69. Pope Benedict XVI, supra note 50. 

70. !d 
71. Id 
72. THEOLOGY OF THE BODY, supra note 1, at 176--77. 

73. !d at 347, 350. 

74. !d at 349. 

http:Church.74
http:union.73
http:liberty.69
http:creation.68
http:confliCt.63
http:communion.62
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"consciousness" that sinfulness is easily associated with heterosexual 
relationships, in order to aspire realistically to virtue in this area75 

II. A SHARED VISION? A REVIEW OF SOME EXT ANT PROPOSALS 

FOR CONCEIVING INTIMATE HETEROSEXUAL RELA TrONSHIPS 


Several scholars have already engaged some of the anthro­
pological questions taken up by the communion and mutual service 
model. Margaret F. Brinig76 and Katherine Shaw Spaht,77 for example, 
have proposed a "covenant" model of marriage. Linda C. McClain 
speaks of "equal partnership,"78 and Don Browning of "equal 
regard.,,79 This Part briefly describes each of these approaches, 
insofar as they address matters such as the purpose of sexual 
differences, the mode of relationship between the man and the 
woman, the disorder characterizing heterosexual relations, and 
possible responses to any disorder. Similar to Part I, Part II can only 
provide an outline and not a full treatment of the leading points made 
by authors who have written at length about intimate heterosexual 
relationships. 

First, we consider Margaret Brinig's and Katherine Shaw Spaht's 
proposals to enVISIOn marital, heterosexual relationships as 
covenants. These proposals touch upon the issue of the mode of 
relationship between the man and the woman. A "covenant 
relationship" is built upon the mutual promise of commitment 
between a man and a woman in advance of marriage. It also includes 
behavior to support commitment during marriage. In From Contract 
to Covenant: Beyond the Law and Economics of the Family, Brinig 
writes that she is not intending "covenant" exclusively in the religious 
sense, but also in the sense of agreements "stem[ming) ... from the 
values of the family members" and accompanied by "solemn vows."so 
Still, Brinig notes that parties to a covenant recognize a "third party" 

75. Id. at 176-77. 

76. See generally BRINTG, supra note 8. 
77. See generally Katherine Shaw Spaht, Covenant Marriage: An AclUevable Legal 

Response to the Inherent Nature 01 Marriage and Its Various Goods, 4 AVE MARIA L. REV . 467 
(2006). 

78. McCLAIN, supra note 9, at 151-54. 
79. BROWNING ET AL., supra note 8, at 124. 

80. BRlNlG, supra note 8, a t I. 
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in the relationship, helping to seal the commitment; this is 
sometimes the state, or God, or both. 81 

Brinig and Spaht's proposals variously emphasize couples' free 
will to make marital commitments, their preparation for doing so (via 
required premarital education), and the solemnity accompanying 
their mutual promises. Unconditional love is another feature of 
covenantal relationships, including erotic love between the adults. 82 

The covenant contains promises and evidence not only of the 
spouses' "mutual commitment to one another" and to permanence, 
but also to the "preservation and protection of the family itself," the 
common good.8

) Brinig observes that conceiving of marriages as 
covenants helps to explain why family members will tend to 
contribute without counting the cost.S4 Even when there is tension 
during a marriage, a covenantal commitment helps to sustain it. Even 
at the breaking or dissolution of the family, the covenantal quality of 
the members ' relationships and the practical effects of having lived as 
family in a covenantal mindset can help individual family members 
continue to care about the others' welfare.85 

Spaht, one of the creators of "covenant marriage laws," writes 
about several additional aspects of covenant relationships. So She 
discusses the need for couples to undergo preparation for making 
such commitments8 7 She also considers the content of covenantal 
unions, as specified by state covenant marriage laws.8s For example, 
such laws might require couples to memorialize their promises in a 
Declaration of Intent signed by the man and the woman prior to the 

89marriage. The husband and wife promise each other fidelity, 
support, mutual assistance, and a variety of other behaviors strongly 
reflecting "notions of mutual giving and sacrificial love.,,9o The 
couple further agrees to seek help if they are experiencing difficulties, 
as well as to restricted grounds for divorce (as compared with 

8l. Id at 6-7, 182. 
82. ld. at 14, 83-84. 
83. See id. at l. 
84. ld. at 109. 
85. See id. at 185- 87. 
86. See generally Spaht, supra note 77. 
87. ld. at 482-83, 493. 
88. [d. at 482-89. 

89. [d. at 469, 483. 
90. [d. at 483-85. 
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"standard" marriages)9J The solemn nature of a covenant marriage 
permeates the entire process for obtaining one, and even for ending 
one.~2 

The covenant model for the most part addresses a couple's 
capacity to make and keep a free-will commitment to one another. It 
suggests that help in keeping commitments might come from the 
third-party presence in the relationship-God or the state or both-as 
well as from a shared commitment to their children, but it does not 
specify the particulars of such help. The covenant model indicates 
that adults can find happiness from commitment and habituation to 
one another and to their children, even in the midst of or following 
family conflict. 

As compared with the communion and mutual service model, the 
covenant approach does not share the idea that help comes from a 
truth or call embedded within the human person disposing the 
person to a permanent, loving union. It also does not consider what 
role the body and other sex differences might play in seeking 
(courtship) or living out (marriage) a committed heterosexual 
relationship. It thus leaves room for more investigation regarding 
how a couple's sexual and other interactions during courtship or after 
marriage "speak" about commitment or not. The covenant approach 
further does not speak about any intrinsic rupture in male-female 
relationship or how this specifically might be repaired. On the subject 
of maintaining the bond in the face of difficulties, however, the 
covenant model quite helpfully highlights the necessary role of free 
will in maintaining heterosexual commitments. It also points out the 
deep and long-lasting influence that a "commitment to commitment" 
can have, even considering inevitable conflicts. This is especially true 
if law and culture will recognize and encourage that commitment and 
render the breaking of commitments more difficult. 

Linda C. McClain, in her The Place of Falmjies: Fostering 
Capacity Equality and Responsibility addresses the equality of the 
sexes, the nature of their mutual service to one another, and the 
possibilities for overcoming disorders in the relationships between 
men and women. She proposes an "equal partnership couple" model 
that has some elements in common-and some at odds-with the 
communion and mutual service model. Like the communion and 
mutual service model, McClain's contains an unequivocal commitment 

91. 1d. at 482-83,485. 
92. 1d. 
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to sex equality as a foundation for good-quality heterosexual 
relationships.93 Unlike the former model, however, McClain's is not 
based upon a religious belief in coequal creation in the image of God. 
Also unlike the former model, she does not celebrate sex differences 
or characterize them as pointing to communion between the sexes. In 
fact, she is wary of sex-difference talk, concerned that efforts to exhort 
men to become better husbands and fathers on the basis of particular, 
identified male traits or on the basis of theories about "taming men 
with marriage" will inevitably encourage unacceptable patriarchal 
behavior. 94 She correctly cautions that sex differences have been 
employed to justify self-sacrifice by women and men's domination 
over wives and families, and to encourage the kind of gender 
specialization that ultimately disadvantages women in the market95 

She prefers the language of equality, or a "humanist" approach versus 
a gendered approach to understanding men's and women's behavior 
and responsibilities in heterosexual relationships .96 This means 
equality of outcomes-inside the marriage and in society-regarding 
who performs care-work, a goal which will require redistributional 
work both by governmental and by private institutions.97 She thinks 
that it might be necessary to "keep[) track of who does what," given 
women's historical tendency to do more at home98 

McClain's insistence that men perform care-work, too, is based 
upon an outlook she shares with the communion and mutual service 
model-namely, the view that we are all made for loving service. She 
writes that "care ... foster[sl all persons' capacities," not just women's.99 
It is not perfectly clear what source informs her conclusion, but few 
would likely dispute it. 

As compared with the communion and mutual service model, 
McClain's equal partnership model puts a far greater weight on the 
role and salutary power of sex equality. The two models agree about 
the fact of sex equality, yet McClain makes it the centerpiece of hers, 
whereas the communion and mutual service model highly values sex 
differences and associated gifts. In McClain's model, sex differences 
are not permitted to play an important role in either respecting the 

93. MCCLAIN, supra note 9, at 151-54. 
94. Id. at 134-37. 
95. Id. at 147-49. 
96. See id. at lOS. 
97. See jd. at S7--88, 111-13. 


9S. See id. at 154. 

99. Id. at lOS. 

http:women's.99
http:institutions.97
http:relationships.96
http:relationships.93
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strength of the heterosexual union or explaining role preferences. I 00 
In fact, biological differences and reciprocity play no role in her 
model. On the contrary, by defending androgyny and endorsing 
same-sex marriages, McClain makes it clear that physical sexuality 
does not have a normative role to play regarding the acceptance or 
conduct of intimate relationships. 101 

From the perspective of the communion and mutual service 
model, therefore, McClain's most welcome contributions are her 
affirmation of a relationship between equality and healthy 
heterosexual relationships, her statements about the necessary role of 
care-work in the life of every human person, male or female, and her 
cautions about problematic cultural and religious messages, which 
can undervalue care-work while assigning women disproportionate 
responsibility for it. 

A final model of intimate heterosexual relationships and the one 
bearing the closest relationship with the communion and mutual 
service model is Don Browning's "equal regard" model. It begins, as 
does the communion and mutual service model, with an assertion 
about the equality of the male and the female. It holds that this 
requires according equal but not identical privileges and responsi­
bilities to men and women in both public and private realms. 11l2 

Browning agrees with the communion and service model that the 
strongest basis for this claim of equality is the spouse's "equal status 
in the eyes of God."11l3 

Browning defines "equal regard" to mean that the husband and 
wife "regard or respect the other as a self or person just as one regards 
oneself as a self or person.,,104 Each "take[s] the other's self-fulfillment 
as seriously as [one's] own,,,1 05 and each "will[s] the good for the 
other as earnestly as one does for oneself.,, 106 

While Browning does not use the language of communion, he 
does understand equal regard to subsist within the couple'S mutual 

1()(). She does make the point however, that women appear to value mutuality over self­
sacrifice in marriage, as distinguished from men. fd at 153. 

101. See id at 14&--49, 155-57. 

102. See Don Browning, Critical Familism, Civil Society, and the &,W, 32 HOFSTIlA L. REV. 
313,313 (2003) [hereinafter Browning, Critical Familism]; Don S. Browning, Linda McClain's 
The Place of Families and Contemporary Family Law: A Oitique From Critical Familism, 56 
EMORY L.J. 1383, 1387 (2()()7). 

103. BROWN1NG IT At. , supra note 8, at 281. 
104. fd at 275 (emphasis omitted). 
105. fd 
106. fd (emphasis omitted). 
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behavior. He says that equal regard is "something that people create 
together," a "felt unity of thought and emotion," and a possible aspect 
of their one-flesh union, interpreted as "intersubjective dialogue that 
enacts love as equal regard. ,, 107 He distinguishes this from a 
unilateral decision or commitment by one person to another. 108 

As for the couple's behavior or mutual service, Browning 
proposes on the part of each spouse "strong efforts to actualize the 
welfare of the other ... as well as any offspring of their union.,,109 He 
also proposes that sacrifice is a symmetrical obligation for both 
husband and wife. I 10 Regarding the asymmetrical language of St. 
Paul's teaching in Ephesians, III Browning considers this a historical 
failure of the early Church to overcome the androcentrism of its time 
and argues that "the wife can be an equal, transformative, Christie 
figure to husband and children and do so in the sense of leading as 
well as follOWing. ,,] 12 

Browning is careful to state that the primary mode of equal regard 
is not self-sacrifice and that sacrifice is not an end in itself. Sacrifice is 
rather sometimes necessary to maintain mutuality, while the primary 
" task" of equal regard is the building of a relationship in which the 
other is taken as seriously as oneself. I J3 Browning is well aware of 
some feminists' fears about even referencing sacrifice, but he points 
out how other feminists understand its Christian reformulation to 
involve a rejection of domination and an embracing of servanthood. 
Christian sacrifice, in other words, can be "disconnected from [its] 
customary association with masculinity" and proposed as the way for 
both men and women.114 

Regarding disorders within the male-female relationship and the 
possibilities for overcoming them, Browning's account, like the 
communion and mutual service model, proposes "his and her" 
manifestations-what he calls the "male problematic" and the 
"female problematic." The former is men's tendency to leave their 
families, and the latter is women's tendency to reject male help and to 

107. /d. at 276 (emphasis omitted). 
108. /d. 

109. Browning, Critical FamlJjsm, supra note 102, at 321. 
110. BROWNING F.T AL., supra note 8, at 160. 
111. Ephesians 5:22, 25 (Revised Standard, Catholic Edition) ("Wives, be subject to your 

husbands . ... Husbands, love your wives. . ."). 
112. BROWNING ET AL., supra note 8, at 147. 

113. See id. at 283-84. 
114. /d. at 283. 
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raise their children alone, even at great cost to themselves. 11 5 It is 
unclear how closely he ties these to original sin. On the one hand, he 
says these problematics are not "sinful as such," while, on the other 
hand, he claims that they "become involved in sin" the more that they 
contrast with "historically emergent ideals of committed" spousal love, 
which "Judaism and Christianity have associated with the unfolding 
will of God.,,116 Here, he seems to point to the role of the body as he 
comments that these problematics highlight the need for further 
study of eros as an element of Christian love. 117 

Browning's model, like the communion and mutual service 
model, does not give the last word to the disorder in heterosexual 
relations. He points instead to what he calls a "genius" of Christianity: 
its ability both to "point toward perfection but admit that sin leads us 
to fall short." I 18 Christianity is replete with teachings about 
forgiveness and grace. Without these, he predicts, it is too easy to fall 
into either "permissiveness" or "condemnation." I 19 The equal regard 
model points both husbands and wives to identification with Christ's 
sacrifice on the Cross as a possible path away from conflict and 
dissolution. 12o Browning also points to God's grace as engendering in 
the man and the woman an "additional capacity for sacrificial self­
giving," and at this point he concludes that this element makes the 
equal regard model "distinctively Christian.,,12l 

The equal regard model shares a great deal with the communion 
and mutual service model. Both ground male-female equality upon a 
trait which cannot be altered by time or circumstances: equal status as 
bearers of God's image. Browning does not dwell upon sex differences 
or their orientation to communion, although he does describe the 
relationship between loving a spouse and children as "image[s] of 
God" and how one comes analogically to "extend[] kin altruism" to 
wider and wider circles of humanity. 122 Understanding sex 
differences and heterosexual union as a representation of human 
beings' relationship with God is discussed, but this is not made an 

115 . fd. at 106 (emphasis ontitted). 
116. fd. 
117. Seeid. 

118. fd. at 272. 
11 9. fd. at 272-73. TI,e latter tendency is surely present in the suspicion model. See infra 

Part 1Il. 
120. See BROWNING ET AL., supra note 8, at 287. 

121. fd. at 285 (emphasis omitted). 
122. See id. at 303. 

http:themselves.11
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important feature of the equal regard model. 123 The nature of the 
service mutually rendered in both models is similar; it is an 
affirmative obligation to put the other party first. Sacrifice is not the 
only mode, although it clearly figures in maintaining mutuality. John 
Paul II speaks more of sex differences and their associated "gifts" or 
"genius" in the context of service; the differences themselves might be 
said to be partially constitutive of the service, helping each to 
understand his or her identity with and difference from the other. 

A communion and mutual service model also gives a great deal 
more attention than the equal regard model to the meaning and 
"language" of the human body as an inescapable player in forming 
relationships, rendering service, and of course, demonstrating the 
disorder between men and women. Browning does say that eros 
must figure into analyses of heterosexual unions and conflicts, but 

· f 174does not pursue th IS ar. ­
Both models recognize inborn problems in men and women 

respecting essential elements of heterosexual union. The former model 
calls it "original sin" and identifies "his and her" manifestations. 
Browning names "his and her" problems but is circumspect about 
identifying the male or female problematic with sin per se, although he 
does state that it seems to be increasingly clear that these tendencies 
conflict with God's plan for the human race. 125 

Finally, both models are sanguine regarding the possibilities for 
redemption within the intimate heterosexual relationship: it is the 
way of sacrifice, of self-emptying for the purpose of restoring 
communion, according to the model offered by Jesus Christ. This 
model is for women as well as for men. The communion and mutual 
service model, however, given its attention to embodied persons, 
would also include as part of the way of redemption a willingness to 
"read" the "language of the body" and a rejection of both androgyny 
and denunciations of the opposite sex. 

III. THE SUSPICION MODEL 

The "suspicion model" of intimate heterosexual relationships 
might fairly be characterized as largely "post-communion-and­
service." It cherishes sexual union by heterosexual and homosexual 

123. See id. a t 121-24. 
124. Id. at 106-09, 178. 
125. See id. at 106. 
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pairs as a right, but it is skeptical or even dismissive regarding 
possibilities for healthy, long-term heterosexual unions. The most 
well-known proponent of the suspicion model is Martha Albertson 
Fineman, but others have also taken up several of her themes. 126 

This model begins not with the intrinsic equality of men and 
women, but with the vulnerability of women and children. 127 

Fineman refers, for example, to human beings' constant suscepti ­
bility to "destructive external forces and internal disintegration.,, 12s 
The lone mother is her paradigm vulnerable subject. Cynthia Grant 
Bowman would include female cohabitants and their children in this 
category.1 29 They are vulnerable "as a result" of intimate relationships­
particularly if they have become economically interdependent with a 
man or have given birth to a child. 130 As for men, while Fineman 
would include homosexual men among the vulnerable,131 hetero­

1'2sexual men are regularly suspected or accused of patriarchy> and 
violence. l l3 

With disorder and patriarchy as the "foundation" of the suspicion 
model, it is hardly surprising that its proponents focus only on those 
claimed sex differences which contribute to conflict: his violence and 
reluctance to contribute to support, and her propensity to do a ' 
disproportionate amount of childcare and domestic labor. There is no 
warrant with such a beginning for considering aspects of stable 
coupling, or the similarities and differences between men and 
women, or the discern able purposes or orientations of these traits. 
Instead, just the opposite tack is taken. Fineman claims that stable 

126. See, e.g., Cynthia Grant Bowman, Social Science and Legal Policy : nre Case of 
Heterosexual Cohabitation, 9 ) .L. & FAM. STUD. 1 (2007); Vivian E. Hamilton, FamIly Structure, 
Childrm and La w, 24 WASH. U. ).L. & POL'y 9 (2007) [hereinafter Hamilton, FamIly Structure, 
Children and L,7 wj; Vivian Hamilton, Mistaking Marriage for Social Policy, 11 VA.). Soc. POL'y 
& L. 307 (2004) [hereinafter Hamilton, Mi,taking Marriage for Social Po/icy]. 

127. See Martha Albertson Fineman, The Vulnerable Subject: Anchoring Equality in tf>e 
Human Condition, 20 YALE j.L. & FEMINISM 1, 2 (2008). Fineman explicitly recognizes the 
"inherent f tl dical potential" of a notion of intrinsic equality of rights among all human beings, 
but focuses instead upon the state's responsibility for guaranteeing equality of outcomes. ld. at 
2,4,6. 

128. ld. at 11- 12. 
129. See Bowman, supra note 126, at 36-38. 

130. SeL'Id. at 43. 

l31. See Finemnn, supra note 127, at 22-23. 

132. 5ee M ARTI-1A ALBERTSON FINEMAN, THE ILLUSION or EQUAUTY: THE RHETORIC AND 

REALITY or DI VORCE R EFORM 174 (1991). 
133. M A.lUHA ALBERTSON FINEMAN, THE AUTONOMY MYTH: A THEORY OF DEPENDENC Y 21, 

88, 162 (2004). 
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male-female couples must no longer be seen as the norm because too 
many individuals reject the traditional family form. 134 She charges all 
heterosexual two-parent family forms with patriarchy l35 and asserts 
that her work is "intended to challenge the patriarchal norm of the 
male-defined and male-headed family with heterosexual union at its 
core.,,136 She contends that even "reforms have simply reinforced 
old values, adapting patriarchal objectives and structures of control 
to contemporary circumstances." 137 

Professors Fineman, Bowman, and Vivian Hamilton propose that 
the way forward in a society where women and men repudiate the 
marital norm is a reorientation of law and policy away from stable, 
intimate heterosexual partnerships toward relieving the economic 
needs of women and children. Evidence about the good of stable 
heterosexual unions for adults and for children is either ignored or 
dismissed as insufficient or inconclusive. 138 Evidence about males' 
and females ' historically and globally constant inclination to marry­
an inclination still present today even among those least likely to 
marry l39-is ignored or employed as a rationale to direct benefits 
toward nonmarital intimate partnerships on the grounds that these 
might encourage marriage.140 Rather, on the basis of just several 
decades' trends, Fineman concludes that there is nothing "natural" 
about the marriage-type union. 141 It is merely the "legally contrived 
institution of the 'official' family.,,142 

Given the description of the suspicion model thus far, it is no 
surprise that it does not include positive attention to any service or 
sacrificial behavior between men and women. "Her" service-her 
propensity to invest herself in more childcare and domestic work­

134. Martha Albertson Fineman, Why Marriage? 9 VA. j. Soc. POL'y & L 239, 246 (2001). 
135. See FINEMAN, supra note 132, at 174. 
136. 1d at 12. 
137. 1d at 174. 
138. Se[~ e.g., Hamilton, Family Structure, Children and Law, supra note 126, at 13-2l. 
139. See, e.g., KAY S. HYMOWITZ, MARRJAGE AND CASTE IN AMERICA 95- 96 (2006); Daniel T 

Lichter & Zhcnchao Qian, Serial Cohabitation: Implications for Marriage, Divorce, and Public 
Policy 4-5 (Feb. 20, 2007) (unpublished paper), http://www.pstc.brown.edu/ nmu / 
Brown%20papcr_DLichter.pdf. 

140. See Bowman, supra note 126, at 43. 
141. Fineman, supra note 134, at 245-46. 
142. Martha LA. Fineman, Masking Dependency: The Political Role ofFamily Rhetoric, 81 

VA. L REV. 2181, 2187 (1995). 

http:http://www.pstc.brown.edu
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while valorized as a social contribution,143 is also treated as the very 
source of her vulnerability. 144 "His" is not discussed. 

In this context, where there is no "norm". of a heterosexual 
relationship, there is no basis for speaking of any disorder affecting 
the norm. Disorder is rather what constitutes heterosexual exchanges 
ab initio, or at least in the main. Does it have his-and-her 
characteristics? Perhaps the suspicion model means to characterize 
women's propensity to become pregnant while unmarried and then 
to perform undervalued and excess care-work as such a fault. But 
this is undercut by two additional points. First, the suspicion model 
also identifies these practices as productive and as contributing to 
the welfare of children and sOciety.145 Second, in her brief reference 
to possible "failure of personal responsibility" on the part of those "left 
behind" (mostly women in Fineman's analysis), Fineman suggests only 
the possibility that "the system" gave "impermissible advantage[s)" to 
more powerful individuals or groups and renders the vulnerable at 
least less responsible in her view. 146 As for men's "fault"-in addition 
to their oft-mentioned propensity for violence-they are charged with 
being domineering and patriarchal. I47 

With no heterosexual relational norm on the scene, the suspicion 
model pays little attention to the possibilities for "redeeming" bad 
relationships. Fineman has suggested that it is either possible in theory, 
but not pursued in fact,148 or not worth trying. 149 Hamilton's minimi­
zation of the goods of marriage and Bowman's proposal to steer legal 
benefits to cohabitation are also forms of dismissing the possibility for 
redeeming committed intimate heterosexual relations, although both 
suggest quixotically that steering more financial benefits to 
uncommitted relations might bring about more commitment. ISO 

143. FINEMAN, supra note 133, at 188- 95. 

144. See Bowman, supra note 126, at 43. 
145. FINEMAN, supra note 133, at 188-204. 
146. Fineman, supra note 127, at 18; see also MARTHA ALBERTSON FINEMAN, THE NEUTERED 

MOHlER, THE SEXUAL FAMI LY AND OTHER TWENTIETH CENTURY TRAGEDIES 156-57 (\995). 

147 See FINEMAN, supra note 133, at 21, 88, 152, 162 (discussing men's tendency toward 
violence); FINEMAN, supra note 132, at 174 (discussing men's tendency toward patriarchy). 

148. FINEMA N, supra note 146, at 204 (referring to a discourse about fathers assuming 
responsibility as "more imaginary than real '" when it IIresists adopting a primarily punitive and 
retaliatory attitude toward women"). 

149. Fineman has proposed that we "forgo attempts to coax men into caretaking." 
FINEMAN, supra note 133, at 202-03. 

150. See Bowman, supra note 126, at 43; Hamilton, Mistaking Marriage for Sodal Policy, 
supra note 126, at 369-70. 
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A final aspect of the suspicion model is its unwillingness to 
integrate the biophysical aspects of sexual difference into its analysis. 
It does not take any lessons from or even explore mental, emotional, 
or physical differences between the sexes . It does attend to physical 
domestic violence regularly and draw conclusions therefrom. It also 
alludes to women's propensity to provide physical care to children, 
but offers no analysis of its possible significance in a heterosexual 
dyad. It worries about, rather than reflects upon, the need for two 
sexes for procreation. lSI Rather, physical intimacy is charac terized 
simply as a constitutional right.ls2 It might even be a useful tool for 
poor women, according to Bowman. She sees a poor woman's 
decision to cohabi t to increase support as a "rational use" of 
cohabitation. 1;3 Setting aside completely the good of encouraging 
natural parents to nurture their children, Hamilton even opines tha. t 
the state's choice to encourage the commitment of heterosex ual 
couples in particular "is anything but logical. ,,1 54 

In sum, the suspicion model mistrusts analyses of heterosexuality 
that take physical or other sex differences into account. At the same 
time, it highlights the dangers of biological reductionism and 
heterosexual violence. 

IV. WHICH WAY FORWARD FOR WOMEN AND MEN? COI\1P ARING 

AND CONTRASTING THE SUSPICION MODEL WITH THE 


COMMUNION AND MUTUAL SERVICE MODEL 


There are good reasons to be attracted by the suspicion model of 
intimate heterosexual relations. There is the hi storical record of men's 
inclination to dominate women, both within the family and in legal, 
social, political, and other institutions. This has been accompanied by 
a devaluation not only of women's work inside and outside the home, 
but also of their persons, including their very capacity for 
rationality.ls5 There is the prevalence of violence perpetrated by men 

151. Fineman sees the bioJogicai-connection argument as leading to sexist notions abou t 
own ership and rights. FINEMAN, supra no te 146, at 201-08. 

152. See Hamilton, Family S/Tucture, Children and Law, supra note 126, at 20; Hamilton, 
/l.1{/~,,· tt:ikingManiage for SOCJ~']I Policy, Sllprr'1 note 126, at 347. 

153. Bowman, supra note 1.26, at 15. 

154. Hnmilton, Fi7mI1y Structl.lre, CluJdren and Law, supra note 126, t1t 26. 
155. It has been written by more than one author that women's unpa id "labor w ithin the 

ho me" leads directly to unequal pay for w ork outside the home. This is called the logic oi the 
10'" v<ll llc of fcmdle labor. See C."HMEL SHALEV, BIRTH POWER: THE CASE FOR SURROCACY 163 
(1989); SUSAN MOLLER OKIN, jUS'llCE, GENDER, ANDTHEFAMlLY 138- 45 (19R9). 
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upon women with whom they were intimate. 156 There is also what 
Browning calls the "male problematic" and its economic, social, and 
psychological consequences for women and children. 1;7 There is the 
need to do something now for disadvantaged children, a cause taken 
up with sympathy and enthusiasm by proponents of the suspicion 
model. Marriage-promotion and fatherhood-involvement programs, 
even if they work well, will not produce results sufficiently quickly to 
help many children presently in distress. Finally, there is the fact that 
women perform a great deal more care-work for children than men 
perform. Even today, with high numbers of women in the paid 
workforce, women on average are still performing more housework 
and childcare than men.158 In many countries this means that women 
are simply working harder than men while netting less overall 
income and virtually no social welfare benefits in recognition of their 
domestic labor. 159 

Yet the shortcomings of the suspicion model are also readily 
apparent. It sidesteps the question of the essential equality of men 
and women. This is more dangerous than is first apparent, for, as 
both the Catholic thinkers and Professor Don Browning have 
observed, human beings come to believe in the complete equality of 
people they do n ot know-including people very different from 
them-by first accepting the equality of persons they know within 
their own family. 160 In this context, the suspicion model's distrust and 
disparaging of men is more than troubling. Furthermore, the 
suspicion model's disregard of sexual differences and their role 
within heterosexual relationships easily leads to a view o f the body as 
a tool, with no integral relationship to the person. In this view, sexual 
identity is completely constructed, whether by society, the individual, 
or both. Human beings cannot rely on the body for "clues" as to 
desirable ways of living as male or female. To the extent suffering 

j 56. See, <'.g., VIOLENCE POLICY CENTER, WHEN MEN MURDER WOMEN: AN ANALYSIS or 2006 
HOMICIDE DATA 3 (2008) (indicating that sixty percent of female homicide viclims w ho knew 
their offenders were the wife or an intimate acquaintance (ex-w ife or g irl friend) of the offender). 

157. !i<:e BROWI'<l"IG ET AL., supra note 8, at 106, 110, 149. 
158. U.N. Div. for the Advancement of Women, The Equal Sharing of Responsibibbes 

Between Women and M en Including Care-Giving in the Context ofHIV/AIDS 5 tbJ.l , U.N. Doc 
EGM/ESOR/2008/BP.1 (Oct. 3, 2008) (prepared byMary Da ly), available "t http://www.un.org/ 
wurnenwatchl daw I egmlequalsharing/EGM-ESOR-2008-BPI %20Mary%20paper.pdf. 

159. In the United States, for example, Socia.! Security benefits du not "ccrue fur the 
dumestic and child-care work women perform in the home. 

160. See BROWNING IT AL., supra note 8, a t 302- 03; Ponti fical Council for the Family, 
FamjJy, Marriage and "De Pacto" Unions '11'11 19,22 (2000), in 30 ORIGINS 473, 480 (2001). 

http:http://www.un.org
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results from one or another choice, they cannot look to sexual identity 
for assistance. The fact that the costs and burdens of pregnancy are 
borne by women's bodies alone and that women are "present,,161 
more often with their children need not have any effect upon choices 
about heterosexual intimacy. 

The suspicion model also leaves poor and minority women with 
no realistic hope of closing the gap between their aspirations for 
permanent heterosexual union and their current situation. It also 
leaves such women with no realistic hope of closing the gap between 
themselves and more privileged women, who enjoy more marriages, 
more stable marriages, more father involvement, and fewer out-of­
wedlock births. While there is no doubt that private and public 
assistance, especially toward better educational and job opportunities, 
can help and ought to be forthcoming, it is unrealistic to hold that 
money can completely replace the role played by love and 
companionship in bringing about good emotional, economic, and 
other practical outcomes in a heterosexual relationship or in a family. 
Money does not completely replace a father's involvement and 
marital commitment when the good at stake is the well-being of 
children. 162 It will not replace adults' longing for real love and 
constant support, either. 

To the extent it makes "service" a suspect term, the suspicion 
model potentially performs a disservice beyond the confines of 
heterosexual relationships. Whether people subscribe specifically to 
Erik Erikson's theories of moral deveiopment l6J or simply have the 
benefit of lived experience, there is wide agreement that a life devoted 
to self-service is not a "good" life. But if proponents of the suspicion 
model insist that service mostly wreaks havoc in women's lives, then 
its credentials are more than compromised. It is true that the 
suspicion model also valorizes mothering, which necessarily involves 
care-work, but the model gives the lion's share of attention to the 
costs and burdens of mothering. In the words of historian Elizabeth 
Fox-Genovese, if women feel that they have been "punitively held 
accountable for the practice of the virtues of service and sacrifice," 

lG"J. FINEMAN, supra note 146, at 205 (internal quotation marks omitted) (referring to 
mothers as "the 'present' parent- the parent providing for the child, taking on the inevitable 
dependencies in our society"). 

162. See SARA MCLANAHAN & GARY SANDEFUR, GROWING UP WITH A SINGLE PARENT 3-4 
(1994). 

163. See, e.g., ERIK ERIKSON, The Golden Rule in the Light of N ew InSight, in THE ERIK 
ERIKSON READER 445 (Robert Coles ed., 2000). 
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then they will propose "begin[ning] with their liberation from service 
to and sacrifice for others.,,1 64 Men, too, would not likely be 
persuaded that activities portrayed as the source of distress for 
women are intrinsically good in themselves and should attract male 
participation. 

Due to its treatment of equality, service, men, and the poor, the 
suspicion model is not adequate for the needs of individuals, families, 
or society today. TI1e communion and mutual service model, on the 
other hand, can attend to the worries well articulated by the former 
model without doing violence to human beings' demonstrated needs 
in the context of intimate heterosexual relationships. John Paul II, for 
example, has already acknowledged and denounced the historical 
record of oppression against women and apologized on behalf of 
the Church for any role the Church played in it. 165 As to the need to 
value human work-not based on the sex of the person performing it, 
but based on its being performed by a human being-John Paul II's 
Laborem Exercens has spoken emphatically.166 In its role as a 
Permanent Observer at the United Nations, the Holy See has been a 
vocal proponent of providing social welfare benefits in recognition of 
the value of childcare and domestic work on the same basis as other 
work. 167 As for men's tendencies for violence and to neglect women 

164. ELizabeth Fox-Genovese, Parents and Children, in WOMEN AND THE FlITURE OF THE 
FAMILY 37, 43-44 (James W. Skillen & Michelle N. Vall eds., 20(0). 

165. Letter to Women, supra note 3, 'H 3. 

Women's digrtity has often been unacknowledged and their prerogatives 
misrepresented; they have often been relegated to the margins of society and even 
red uced to servitude. This has prevented women from truly being themselves and it 
has resulted in a spiritual impoverislunent of humanity. Certainly it is no easy task to 
assign the blame for this, consideri ng the many kinds of cultural conditioning which 
down the centuries have shaped ways of thinking and acting. And if objective blame, 
especially in particular historical contexts, has belonged to no t just a few members of 
the Church, for this I am truly sorry. 

Id. 
166. Pope John Paull!, Laborem Exercens [Encyclical Letter on the Ninetieth Anniversary of 

Rerum Novarum] 'H 6 (1981) ("[T)he primary basis of the value of work is man himself, who is 
its subject."). 

167. See, e.g., Mary Ann Glendon, Head of the Delegation of the Holy See, Statement to the 
Fourth World Conference on Women 'i 2 (Sept. 5, 1995), available athttp://www.un.org/esa/ 
gopher-datal confI fwcw I conilgov1950905214652.txt. 

The fear of reinforcing certain stereotypes concerning the roles of women, should not 
prevent this Conference from clearly addreSSing the special challenges and the real­
life needs and values of those millions of women whu dedicate themselves to 
motherhood and family responsibilities, either on a fulltime basis or who reconcile 
them with other activities of a social and economic narure. Our societies offer far too 
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and children, this too has received sustained attention from the Holy 
See internationally, and from national bishops' conferences as 
well. 168 Without the use of language about stereotypical sex-roles for 
men or women, the Holy See's delegations to the United Nations 
ha ve called upon men to take up their human responsibilities as 
parents and upon governments to step in when families are suffering. 169 

In addition to taking account of the worries posed by the 
suspicion model, the communion and mutual service model brings 
additional and timely resources to the table. These, taken together, 
add needed elements of realism, compassion for the poor, and 
fairness to a discussion of the modern situation of intimate 
heterosexual relationships. The model furthermore adopts a notion of 
the meaning of the "service" or "gift" exchanged between men and 
women, a notion that fundamentally tries to reorient the dialogue 
between the sexes toward a positive outcome. 

Realism is fostered by the communion and mutual service model 
via its insistence that men and women will continue to be inclined to 
intimate unions and the mutual care of children conceived therein. It 

Httle tangible recognition or concrete (lssistance to those women who are struggling to 
do [I decenl job of raisjng children in economically trying circumstances . . 

The Holy Sec, at this Conference, .. . stresses the importance of finding new ways 
of recognizing the economic and social value of women's unremunerated work, in the 
f<lmily, in the production c1nd conservation of food and in a wide range of sociaUy 
productivl' work within the community. Women mllst be guaranteed measures of 
economic and social security which reflect their equal dignity, their equal rights to 
owncr~hip of property and access to credit and resources. 

Id. 
168. Set' id. 'II 4. 

The Conference has, however, rendered a great service by casting a spotlight on 
vinl0ncc tow<1rds women and girls, violence which may be physicZ'lC sexual, 
psychological or moral. Much more needs to be done in all ou.r societies to identify 
the r,1nge and the causes of violence against women. TI1C extent of sexual violence in 
the industrialized ll<1 tiOns, as it becomes more evident, comes often as a shock to their 
populations. 

All such forms of violence against women should be condemned and social 
policies to eliminate the cause::) of such violence shou ld be given priority 
cOllsidera tion. 

JeI.; see dJsu U.s. CONFERENCE OF CATHOLIC BISHOPS, WHEN I CALL FOR HELP: A PASTORAL 
J\ESI'ONSE TO DoMESTIC VIOLENCE AGAINST WOMEN (10th anniv. ed. 2002), dJ'''iJabJe at 
http://www.usccb.org/ laity / help .5h tml (giving pastoral guidance in regard to domestic 
violence agd ins t wom en). 

169. Eg., Glendon, supra note 167, 'II 2 ("[Plromoting women's exercise of all their talents 
and right5 without undermining their roles within the family will require calling not only 
husbands and fathers to their family responsibilities, but goverrunents to their social duties."). 

http:http://www.usccb.org
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is contrary to historical and current experience to think that women 
should confine their hopes and expectations to babies, a contract with 
a man, i1l1d generous state benefits. It is, further, realistic to 
understand that the human body and sex differences playa role both 
in forming healthy unions and disordered ones. Findings, for 
eXE,mple, that women are more likely than men to experience 
depression following uncommitted sexual intercourse l70 and are more 
likely to express and hope for reciprocal commitment in an intimate 
uniQn l71 are likely related to women's roles in pregnancy and 
childbirth. Frank acknowledgement of such differences could help 
women prevent difficulties for themselves and are not to be ignored 
in the name of repudiating sex differences. This would demonstrate 
authentic compassion for women. 

Compassion for the poor is also a feature of the communion and 
mutual service model, especially insofar as it refuses to relegate this 
group to relationships that are less true to human aspirations and 
inclinations. The suspicion model would settle for relationships such 
as cohabitation-if the man's income were right-or a contract for 
benefits from the man to the woman and child. The communion and 
mutual service model-with its insistence on the radical equality of 
every human person and its claim about every human person's call to 
loving communion-would not. Nor would it lead particularly lower 
socioeconomic classes to equate committed with uncommitted sexual 
unions. Nor, as some fear, would it simply insist that the poor "keep 
warm and well fed," while offering nothing for their physical 
needs. 172 Proponents recognize the need for social assistance when 
families cannot provide for themselves. They are also actively and 
robustly engaged in the provision of private benefits to such families . 

The notion of "service" articulated within the communion and 
mutual service model is really an ontological claim that by their very 
persons, including their differences, the man and the woman are 
"gifts" to one another. By this claim, the model points toward a 
general framework for resolving the differences and divisions that 
often accompany relationships between men and women. It also 
eschews the framework of utility or function, which easily obscures 
the truth about the fundamental equality of the sexes. Rather, John 

170. See AM M. Meier, Adolescents' First Sex and Subsequent Mental Health, 112 AM. j. 
SOc. 1811 (2007). 

171. See Bowman, supra note 126, at 37 (summarizing relevant s tudies). 
172. CiJames2:14- 17. 
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Paul II and Benedict XVI posit that sex differences are ftmdamentally 
constitutive of this service. First, this is because each sex is enabled to 
understand better his or her identity by comparison with the other. 
Second, each is helped to avoid a life of mere "sterile" and "baneful" 
encounters with the self l73 in favor rather of a life in which each can 
surpass his or her solitude, including via the one-flesh union with 
another. Third, the particular "otherness" of the opposite sex invites 
opportunities for realizing the meaning of life and their own dignity: 
definitive mutual giving. Fourth, Christ himself is characterized as 
the model servant, insofar as he put every human person before even 
his own life. l74 Such a characterization of "service" does not lay 
differing or unfair burdens upon one sex or the other. It does not 
assign stereotypical or limiting sex-roles to the woman. It rather lays 
a floor beneath which sex-differences talk may not descend-namely, 
the good of communion-and a goal toward which it should aspire: 
the fully realized dignity of every human person. 

A final advantage of the communion and mutual service model is 
its account of the disorder afflicting the male-female relationship. Its 
description of this affliction squares well with the historical and 
modern situations of men and women: domination on the part of the 
man and temporary self-abnegation on the part of the woman in 
order to establish a relationship . Its account also comprehends the 
seriousness of the disorder. Many, many lives are afflicted, and in 
myriad aspects: economic, medical, psychological, and emotional. 
But the communion and mutual service model's recognition of 
original sin does not lead to abandoning hopes for men or for 
marriage. It recognizes the size of the threats to human beings' 
relationships, particularly marriage, but does not despair of such 
relationships. 

If the communion and mutual service model of intimate 
heterosexual unions was accepted, it would have implications for 
several legal questions on the table at the state and federal levels 
today. The model would strongly support efforts to assist young 
women and men to understand the dignity of their entire persons­
body, mind, and soul-and the Significance of their identities as male 
or female. It would support education about the elements of healthy 
heterosexual relationships, including discussions about the need for 
harmony and communion-not conflict, not androgyny-as the 

173. On the Collaboration ofMen ilnd Wom en, supra no te 5, 'I! 6. 
174. See Luke 10:29-37; John 13:1-17; Philipp ians 2:5-8. 
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guiding principle of such relationships. Empirical data that helps to 
unpack the "language of the body" would also be an element of this 
education. The communion and mutual service model would further 
support continuing efforts to promote marriage as the crucial social 
institution harmonizing men's, women's, children's, and society's 
needs and goals. Legal reforms helping to prevent marital dissolutions 
would be an important component of this effort. The communion and 
mutual service model would not support elevating uncommitted 
heterosexual unions or unions devoid of the possibility of full 
physical communion to the same level as marriage in the eyes of the 
law or society. Finally, it would encourage continued legal and 
cultural attention to encouraging nonresidential fathers to become 
better involved with their children directly and as co-parents. 

CONCLUSION 

John Paul II and Benedict XVI have invited those puzzling over 
the relationships between men and women to look at "all the possible 
factors involved in the experience of reality." 1 75 Benedict XVI 
highlights how, in particular, people ought to agree that there are 
things to "know" which cannot be captured by empirics,176 and that 
many of life's most important decisions are made without full 
explication by empirical models. 177 The decision to love a person of 
the opposite sex is one of life's most important decisions. While 
empirical data can testify to its benefits, its full measure can only be 
grasped when it is understood in the context of the relationship to the 
meaning of all of life, presently and-for those so convinced-in the 
eternal future. 

175. LoRENCE ALBACETE, GOD AT THE RITZ: ATTRACTION TO IN r lN1TY 58 (2002). 
176. See JAMES V. SCHALL, THE REGENSBURG LECTURE 114 (2007); Pope Benedict XVI, Faith, 

Reason and the University: Memories and Reflections, Address at the University of Regensburg 

(Sept. 12, 2006), reprinted lnSCHALL, supra, a t 130,144-45. 

177. ALBACETE, supra note 175, at 6. 


