
 
 

 
 

AMERICAN DIGNITY AND 

HEALTHCARE REFORM 
 
 

 

Neomi Rao, 

George Mason University School of Law 
 

   
 

Harvard Journal of Law and Public 
Policy, Vol. 35, No. 1, Winter 2012, pp. 

171-184 

 

George Mason University Law and 

Economics Research Paper Series 
 

12-08 



 

 

AMERICANȱDIGNITYȱANDȱHEALTHCAREȱREFORMȱ

NEOMIȱRAO*ȱ

Theȱ conceptȱ ofȱ humanȱ dignityȱ providesȱ aȱ usefulȱ referenceȱ
pointȱforȱevaluatingȱAmericanȱexceptionalismȱinȱtheȱcontextȱofȱ
welfareȱrights.ȱSinceȱWorldȱWarȱII,ȱhumanȱdignityȱhasȱemergedȱ
asȱ theȱ preeminentȱ valueȱ inȱmanyȱmodernȱ constitutionsȱ andȱ
variousȱhumanȱrightsȱdocuments.1ȱParticularlyȱinȱcountriesȱthatȱ
haveȱextensiveȱwelfareȱstates,ȱdignityȱisȱoftenȱaboutȱbeingȱpartȱ
ofȱ theȱ community,ȱ beingȱ protectedȱ andȱ providedȱ forȱ byȱ theȱ
government.2ȱ Inȱ America,ȱ however,ȱ politicalȱ andȱ legalȱ disȬ
courseȱ linkȱ dignityȱwithȱ individualȱ rightsȱ andȱ freedomȱ fromȱ

                                                                                                         
*ȱAssistantȱProfessorȱofȱLaw,ȱGeorgeȱMasonȱSchoolȱofȱLaw.ȱ
1.ȱSee,ȱe.g.,ȱ1994ȱCONST.ȱart.ȱ23ȱ (Belg.);ȱGRUNDGESETZȱFÜRȱDIEȱBUNDESREPUBLIKȱ

DEUTSCHLANDȱ [GRUNDGESETZ]ȱ [GG]ȱ [BASICȱLAW],ȱMayȱ 23,ȱ 1949,ȱBGBI.ȱ I,ȱ art.ȱ 1ȱ
(Ger.);ȱ1975ȱSYNTAGMAȱ[SYN.]ȱ[CONSTITUTION]ȱart.ȱ106ȱ(Greece);ȱArt.ȱ3ȱCostituziȬ
oneȱ[Cost.]ȱ(It.);ȱS.ȱAFR.ȱCONST.,ȱ1996,ȱ§ȱ10;ȱCONSTITUCIÓNȱESPAÑOLAȱ[C.E.],ȱDec.ȱ
29,ȱ 1978,ȱ art.ȱ 10ȱ (Spain);ȱ Internationalȱ Covenantȱ onȱ Civilȱ andȱ Politicalȱ Rights,ȱ
(ICCPR)ȱ Preamble,ȱDec.ȱ 19,ȱ 1966,ȱ 999ȱU.N.T.S.ȱ 171;ȱ Internationalȱ Covenantȱ onȱ
Economic,ȱ Socialȱ andȱ Culturalȱ Rights,ȱ (ICESCR)ȱ Preamble,ȱ Dec.ȱ 16,ȱ 1966,ȱ 993ȱ
U.N.T.S.ȱ33ȱ(usingȱlanguageȱidenticalȱtoȱthatȱofȱtheȱPreambleȱtoȱtheȱInternationalȱ
CovenantȱonȱCivilȱandȱPoliticalȱRights);ȱUniversalȱDeclarationȱofȱHumanȱRights,ȱ
G.A.ȱRes.ȱ217ȱ(III)ȱA,ȱU.N.ȱDoc.ȱA/RES/217(III)ȱ(Dec.ȱ10,ȱ1948);ȱseeȱalsoȱMARYȱANNȱ
GLENDON,ȱAȱWORLDȱMADEȱNEW:ȱELEANORȱROOSEVELTȱANDȱTHEȱUNIVERSALȱDECȬ
LARATIONȱOFȱHUMANȱRIGHTSȱ173–74ȱ (2001)ȱ (“Withȱ itsȱemphasisȱonȱdignity,ȱandȱ
itsȱinsistenceȱonȱtheȱlinkȱbetweenȱfreedomȱandȱsolidarity,ȱtheȱ[UniversalȱDeclaraȬ
tionȱofȱHumanȱRights]ȱepitomizedȱtheȱspiritȱofȱtheȱprolificȱconstitutionȱandȱtreatyȬ
makingȱactivityȱthatȱfollowedȱWorldȱWarȱII.”).ȱ
2.ȱSee,ȱ e.g.,ȱREGERINGSFORMENȱ [RF]ȱ [CONSTITUTION]ȱ1:2ȱ (Swed.).ȱTheȱConstituȬ

tionȱofȱSwedenȱdeclares:ȱȱ
Publicȱpowerȱ shallȱbeȱ exercisedȱwithȱ respectȱ forȱ theȱ equalȱworthȱofȱ allȱ
andȱtheȱlibertyȱandȱdignityȱofȱtheȱprivateȱperson.ȱTheȱpersonal,ȱeconomicȱ
andȱculturalȱwelfareȱofȱ theȱprivateȱpersonȱshallȱbeȱ fundamentalȱaimsȱofȱ
publicȱ activity.ȱ Inȱ particular,ȱ itȱ shallȱ beȱ incumbentȱ uponȱ theȱ publicȱ
institutionsȱ toȱ secureȱ theȱ rightȱ toȱ health,ȱ employment,ȱ housingȱ andȱ
education,ȱandȱtoȱpromoteȱsocialȱcareȱandȱsocialȱsecurity.ȱȱ

Id.;ȱseeȱalsoȱArt.ȱ4ȱCostituzioneȱ[Cost.]ȱ(It.)ȱ(recognizingȱtheȱrightȱtoȱwork);ȱid.ȱatȱArt.ȱ
32ȱ (safeguardingȱhealthȱandȱguaranteeingȱ freeȱmedicalȱcareȱ toȱ theȱ indigent);ȱ id.ȱatȱ
Art.ȱ38ȱ (givingȱworkersȱ theȱ rightȱ toȱbeȱprovidedȱ forȱ inȱ casesȱofȱaccidents,ȱ illness,ȱ
disability,ȱandȱoldȱageȱandȱguaranteeingȱwelfareȱassistanceȱtoȱthoseȱunfitȱforȱwork).ȱ
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interferenceȱbyȱtheȱState.3ȱInȱthisȱshortȱEssayȱIȱexplainȱhowȱdifȬ
ferentȱ conceptsȱ ofȱ dignityȱ reflectȱ fundamentalȱ disagreementsȱ
aboutȱwelfareȱrightsȱandȱhighlightȱaspectsȱofȱAmericanȱexcepȬ
tionalism.ȱTheȱtraditionalȱAmericanȱconceptionȱofȱhumanȱdigȬ
nityȱmayȱresistȱwelfareȱrights,ȱasȱcanȱbeȱseenȱinȱtheȱcurrentȱdeȬ
bateȱ aboutȱ whetherȱ andȱ howȱ governmentȱ shouldȱ expandȱ
healthcareȱcoverage.ȱ

I. HUMANȱDIGNITYȱANDȱWELFAREȱRIGHTSȱ

Thereȱareȱaȱnumberȱofȱdifferentȱconceptionsȱofȱdignity,4ȱbutȱ
oneȱunderstandingȱofȱdignityȱassociatesȱ thisȱvalueȱwithȱsocialȱ
andȱwelfareȱrightsȱonȱtheȱgroundsȱthatȱprotectionȱandȱsupportȱ
forȱhumanȱdignityȱrequireȱaȱcertainȱminimumȱstandardȱofȱ livȬ
ing,ȱincludingȱhousing,ȱhealthcare,ȱeducation,ȱandȱaȱcleanȱenviȬ
ronment.ȱ Inȱ thisȱview,ȱaȱpersonȱcannotȱmeetȱ theȱconditionsȱofȱ
dignityȱwithoutȱcertainȱbasicȱgoods.ȱItȱfollowsȱthatȱtheȱcommuȬ
nity,ȱactingȱthroughȱtheȱState,ȱmustȱprovideȱtheseȱessentialsȱforȱ
thoseȱwhoȱareȱunableȱorȱunwilling.5ȱȱ

                                                                                                         
3.ȱTheȱUnitedȱStatesȱConstitutionȱ isȱ traditionallyȱ characterizedȱ asȱ aȱ charterȱofȱ

negative,ȱnotȱpositiveȱ liberties.ȱAsȱ JudgeȱPosnerȱhasȱ explained,ȱ “Theȱmenȱwhoȱ
wroteȱ theȱBillȱofȱRightsȱwereȱnotȱconcernedȱ thatȱgovernmentȱmightȱdoȱ tooȱ littleȱ
forȱtheȱpeopleȱbutȱthatȱitȱmightȱdoȱtooȱmuchȱtoȱthem.”ȱJacksonȱv.ȱCityȱofȱJoliet,ȱ715ȱ
F.2dȱ1200,ȱ1203ȱ (7thȱCir.ȱ1983).ȱRecentȱSupremeȱCourtȱdecisionsȱhaveȱconfirmedȱ
thisȱunderstanding.ȱSee,ȱe.g.,ȱDeShaneyȱv.ȱWinnebagoȱCnty.ȱDep’tȱofȱSoc.ȱServs.,ȱ
489ȱU.S.ȱ189,ȱ196ȱ(1989)ȱ(“[O]urȱcasesȱhaveȱrecognizedȱthatȱtheȱDueȱProcessȱClausȬ
esȱgenerallyȱconferȱnoȱaffirmativeȱrightȱtoȱgovernmentalȱaid,ȱevenȱwhereȱsuchȱaidȱ
mayȱbeȱnecessaryȱ toȱ secureȱ life,ȱ liberty,ȱorȱpropertyȱ interestsȱofȱwhichȱ theȱgovȬ
ernmentȱitselfȱmayȱnotȱdepriveȱtheȱindividual.”);ȱseeȱalsoȱSusanȱBandes,ȱTheȱNegaȬ
tiveȱConstitution:ȱAȱCritique,ȱ88ȱMICH.ȱL.ȱREV.ȱ2271,ȱ2308–10ȱ(1990)ȱ(challengingȱtheȱ
viewȱ ofȱ theȱConstitutionȱ asȱ aȱ charterȱofȱnegativeȱ rightsȱbutȱ acknowledgingȱ theȱ
longȱ historyȱ andȱ traditionȱ ofȱ thisȱ conceptȱ basedȱ inȱ constitutionalȱ textȱ andȱ theȱ
commonȱ law);ȱDavidȱP.ȱCurrie,ȱPositiveȱ andȱNegativeȱConstitutionalȱRights,ȱ 53ȱU.ȱ
CHI.ȱL.ȱREV.ȱ 864,ȱ 864–66,ȱ 886–88ȱ (1986)ȱ (noting,ȱ albeitȱwithȱminorȱ reservations,ȱ
thatȱtheȱtextȱandȱhistoryȱofȱtheȱConstitution,ȱasȱwellȱasȱSupremeȱCourtȱprecedent,ȱ
generallyȱsupportȱJudgeȱPosner’sȱview).ȱ
4.ȱElsewhereȱIȱhaveȱdevelopedȱinȱgreaterȱdetailȱtheȱdifferentȱconceptionsȱofȱdigȬ

nity.ȱToȱsummarize,ȱthereȱisȱinherentȱdignityȱthatȱexistsȱmerelyȱbyȱvirtueȱofȱaȱperȬ
son’sȱhumanity;ȱsubstantiveȱformsȱofȱdignityȱthatȱrequireȱlivingȱinȱaȱcertainȱway;ȱ
andȱtheȱdignityȱofȱrecognitionȱandȱrespectȱinȱwhichȱaȱperson’sȱworthȱdependsȱonȱ
hisȱ relationshipȱ toȱ society.ȱSeeȱ generallyȱNeomiȱRao,ȱThreeȱConceptsȱ ofȱDignityȱ inȱ
ConstitutionalȱLaw,ȱ86ȱNOTREȱDAMEȱL.ȱREV.ȱ183ȱ(2011).ȱ
5.ȱSeeȱ id.ȱatȱ235;ȱseeȱalsoȱCliffordȱOrwin,ȱWelfareȱandȱ theȱNewȱDignity,ȱ71ȱNAT’Lȱ

AFF.ȱ85ȱ (Springȱ1983)ȱ (“Dignityȱ isȱaȱgoodȱpartȱofȱwhatȱ theȱwelfareȱstateȱ isȱaboutȱ
theseȱdays.ȱ Itȱ isȱnotȱonlyȱ thatȱweȱareȱadmonishedȱ toȱ treatȱallȱofȱ itsȱ clientsȱwithȱ
dignity.ȱLeadingȱsocialȱtheoristsȱalsoȱtellȱusȱthatȱtheȱcauseȱofȱdignityȱitselfȱrequiresȱ
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Dignityȱ asȱ aȱ positiveȱ orȱ substantiveȱ entitlementȱ toȱ certainȱ
goodsȱhasȱbeenȱelevatedȱtoȱaȱconstitutionalȱprincipleȱorȱevenȱaȱ
rightȱinȱmanyȱcountries.6ȱCourtsȱhaveȱsometimesȱsoughtȱtoȱenȬ
forceȱtheseȱwelfareȱandȱdignityȱrights,ȱwithȱmixedȱpracticalȱreȬ
sults.ȱAsȱtheȱSouthȱAfricanȱSupremeȱCourtȱnoted,ȱ“[t]hereȱcanȱ
beȱ noȱ doubtȱ thatȱ humanȱ dignity,ȱ freedomȱ andȱ equality,ȱ theȱ
foundationalȱvaluesȱofȱourȱsociety,ȱareȱdeniedȱthoseȱwhoȱhaveȱ
noȱfood,ȱclothingȱorȱshelter.”7ȱSimilarly,ȱtheȱHungarianȱConstiȬ
tutionalȱ Courtȱ explainedȱ thatȱ theȱ constitutionalȱ guaranteeȱ ofȱ
socialȱ securityȱ “entailsȱ theȱ obligationȱ ofȱ theȱ Stateȱ toȱ secureȱ aȱ
minimumȱ livelihoodȱ throughȱallȱofȱ theȱwelfareȱbenefitsȱnecesȬ
saryȱ forȱ theȱ realisationȱofȱ theȱ rightȱ toȱhumanȱdignity.”8ȱTheseȱ
decisionsȱ areȱ representativeȱ ofȱ aȱ widespreadȱ understandingȱ
thatȱwelfareȱgoodsȱareȱaȱbasicȱrightȱ inȱpartȱbecauseȱ theyȱareȱaȱ
prerequisiteȱforȱdignity.ȱȱ
Theseȱconstitutionalȱ(notȱpolicy)ȱdecisionsȱholdȱthatȱfreedom,ȱ

equality,ȱandȱhumanȱdignityȱ requireȱ removingȱ theȱ conditionsȱ
ofȱpovertyȱandȱensuringȱaȱcertainȱsocialȱwelfareȱminimum.ȱSeȬ
condȬgenerationȱeconomicȱandȱculturalȱrightsȱareȱdistinctȱfromȱ
basicȱpoliticalȱ freedomsȱandȱpertainȱ toȱ theȱalleviationȱofȱpovȬ
ertyȱandȱgreaterȱequalityȱofȱsocialȱconditions.ȱTheseȱ rightsȱ reȬ
flectȱaȱstronglyȱcommunitarianȱconceptionȱofȱhumanȱdignityȱasȱ
beingȱcaredȱforȱandȱprotectedȱbyȱ theȱgovernment.9ȱAȱperson’sȱ
dignityȱ dependsȱ onȱ beingȱ recognizedȱ asȱ partȱ ofȱ theȱ politicalȱ
andȱsocialȱcommunityȱandȱmembershipȱ inȱ theȱcommunityȱ inȬ

                                                                                                         
aȱvastȱexpansionȱofȱ theȱwelfareȱ state,ȱviewedȱasȱ theȱ sourceȱofȱourȱ senseȱofȱdigȬ
nity.”).ȱ
6.ȱSee,ȱ e.g.,ȱ INDIAȱCONST.ȱ pmbl.ȱ (declaringȱ Indiaȱ aȱ “SOVEREIGNȱ SOCIALISTȱ

SECULARȱDEMOCRATICȱREPUBLIC”ȱandȱreferencingȱ“theȱdignityȱofȱ theȱ indiȬ
vidual”);ȱid.ȱatȱart.ȱ39ȱ(orderingȱtheȱStateȱtoȱdirectȱitsȱpolicyȱtowardsȱsecuringȱ“theȱ
rightȱtoȱanȱadequateȱmeansȱofȱlivelihood”ȱandȱ“thatȱchildrenȱareȱgivenȱopportuniȬ
tiesȱandȱ facilitiesȱ toȱdevelopȱ inȱaȱhealthyȱmannerȱandȱ inȱ conditionsȱofȱ freedomȱ
andȱdignityȱ.ȱ.ȱ.ȱ”);ȱ id.ȱatȱart.ȱ41ȱ (“TheȱStateȱ shallȱ.ȱ.ȱ.ȱmakeȱeffectiveȱprovisionȱ forȱ
securingȱ theȱrightȱ toȱwork,ȱ toȱeducationȱandȱ toȱpublicȱassistanceȱ inȱcasesȱofȱunȬ
employmentȱ.ȱ.ȱ.ȱ.”);ȱ S.ȱAFR.ȱCONST.,ȱ 1996,ȱ §§ȱ26–29ȱ (guaranteeing,ȱ interȱ alia,ȱ theȱ
rightsȱ toȱadequateȱhousing,ȱhealthcareȱservices,ȱsufficientȱ foodȱandȱwater,ȱsocialȱ
security,ȱandȱwelfare,ȱandȱdirectingȱ theȱstateȱ toȱ“takeȱ reasonableȱ legislativeȱandȱ
otherȱmeasuresȱ.ȱ.ȱ.ȱtoȱachieveȱtheȱprogressiveȱrealisation”ȱofȱtheseȱrights).ȱ
7.ȱSouthȱAfricaȱv.ȱGrootboomȱ2000ȱ(11)ȱBCLRȱ1169ȱ(CC)ȱatȱ45–46ȱpara.ȱ23ȱ(S.ȱAfr.).ȱ
8.ȱAlkotmánybíróságȱ(AB)ȱ[ConstitutionalȱCourt]ȱBH.1998.32ȱ(Hung.),ȱquotedȱ inȱ

Christopherȱ McCrudden,ȱ Humanȱ Dignityȱ andȱ Judicialȱ Interpretationȱ ofȱ Humanȱ
Rights,ȱ19ȱEUR.ȱJ.ȱINT’LȱL.ȱ655,ȱ693ȱ&ȱn.270ȱ(2008).ȱ
9.ȱSeeȱRao,ȱsupraȱnoteȱ4,ȱatȱ235.ȱ
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cludesȱ enjoyingȱ aȱ certainȱ standardȱ ofȱ living,ȱwithȱ stateȱ assisȬ
tanceȱifȱnecessary.ȱ

II. AMERICANȱDIGNITYȱ

Theȱpositive,ȱcommunitarianȱdignityȱatȱtheȱheartȱofȱtheȱwelȬ
fareȱ stateȱ isȱ notȱ theȱ prevailingȱ oneȱ inȱ theȱ Unitedȱ States.ȱ Inȱ
Americanȱpoliticalȱandȱlegalȱdiscourse,ȱdignityȱisȱprimarilyȱasȬ
sociatedȱwithȱ individualȱ rights,ȱaȱclassicalȱ liberalȱunderstandȬ
ingȱofȱfreedomȱfromȱinterference.ȱAsȱJohnȱStuartȱMillȱsaid,ȱthisȱ
isȱtheȱfreedomȱofȱ“pursuingȱourȱownȱgoodȱinȱourȱownȱway,ȱsoȱ
longȱ asȱweȱdoȱ notȱ attemptȱ toȱ depriveȱ othersȱ ofȱ theirsȱ.ȱ.ȱ.ȱ.”10ȱ
Fromȱthisȱliberalȱperspective,ȱtheȱinherentȱdignityȱofȱeachȱindiȬ
vidualȱrequiresȱbeingȱ leftȱaloneȱbyȱtheȱStateȱasȱmuchȱasȱpossiȬ
ble.ȱThisȱinherentȱdignityȱemphasizesȱhumanȱagencyȱandȱoverȬ
lapsȱwithȱfamiliarȱvaluesȱofȱlibertyȱandȱautonomy.ȱ
Asȱ aȱmatterȱ ofȱ constitutionalȱ law,ȱ theȱU.S.ȱ SupremeȱCourtȱ

sometimesȱrefersȱtoȱhumanȱdignity,ȱusuallyȱalongsideȱnegativeȱ
rights,ȱinȱpartȱbecauseȱourȱConstitutionȱisȱaȱcharterȱofȱnegativeȱ
rightsȱ andȱ liberties.11ȱ TheȱCourtȱ hasȱ consistently,ȱ thoughȱ notȱ
exclusively,ȱ treatedȱ dignityȱ asȱ aȱ componentȱ ofȱ individualȱ
rights—suggestingȱ thatȱaȱwideȱ sphereȱ forȱpersonalȱautonomyȱ
bestȱrespectsȱindividualȱdignity.ȱȱ
SomeȱexamplesȱdemonstrateȱtheȱpredominantlyȱAmericanȱasȬ

sociationȱbetweenȱdignityȱandȱfreedomȱfromȱinterference.ȱInȱtheȱ
contextȱofȱtheȱFourthȱAmendment,ȱtheȱCourtȱhasȱtreatedȱprivacyȱ
asȱfreedomȱfromȱgovernmentȱintrusion.12ȱSimilarly,ȱtheȱSupremeȱ
Courtȱ hasȱ interpretedȱ theȱ FirstȱAmendmentȱ asȱ protectingȱ theȱ
dignityȱofȱ individualsȱ toȱspeakȱ freely,ȱevenȱwhenȱ theȱ languageȱ

                                                                                                         
10.ȱJOHNȱSTUARTȱMILL,ȱONȱLIBERTYȱ14ȱ(DavidȱSpitzȱed.,ȱ1975)ȱ(1859).ȱ
11.ȱSeeȱ FrankȱB.ȱCross,ȱTheȱErrorȱ ofȱPositiveȱRights,ȱ 48ȱUCLAȱL.ȱREV.ȱ 857,ȱ 859ȱ

(2001)ȱ(“Theȱpoliticalȱappealȱofȱpositiveȱrights,ȱevenȱinȱtheȱ1960s,ȱhasȱfailedȱtoȱfindȱ
itsȱwayȱintoȱjudicialȱinterpretationsȱofȱtheȱBillȱofȱRights.”);ȱCurrie,ȱsupraȱnoteȱ3,ȱatȱ
872–73.ȱ
12.ȱSee,ȱe.g.,ȱSchmerberȱv.ȱCalifornia,ȱ384ȱU.S.ȱ757,ȱ767ȱ(1966)ȱ(statingȱinȱtheȱconȬ

textȱ ofȱ drugȱ andȱ alcoholȱ testingȱ thatȱ theȱ “overridingȱ functionȱ ofȱ theȱ Fourthȱ
Amendmentȱ isȱ toȱprotectȱpersonalȱprivacyȱandȱdignityȱagainstȱunwarrantedȱ inȬ
trusionȱbyȱtheȱState”);ȱseeȱalsoȱJamesȱQ.ȱWhitman,ȱTheȱTwoȱWesternȱCulturesȱofȱPriȬ
vacy:ȱ Dignityȱ Versusȱ Liberty,ȱ 113ȱ YALEȱ L.ȱ J.ȱ 1151,ȱ 1161ȱ (2004)ȱ (explainingȱ thatȱ
Americanȱ privacyȱ cultureȱ isȱ “orientedȱ towardȱ valuesȱ ofȱ liberty,ȱ andȱ especiallyȱ
libertyȱagainstȱtheȱstate”).ȱȱ
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usedȱmayȱ beȱ offensiveȱ orȱ insulting.13ȱ Byȱ contrast,ȱmanyȱ otherȱ
countriesȱimposeȱhateȱspeechȱregulationsȱorȱotherȱrulesȱgoverningȱ
civilityȱinȱspeech.14ȱSuchȱregulationsȱattemptȱtoȱfurtherȱtheȱdignityȱ
ofȱsocialȱrecognitionȱbyȱprotectingȱindividualsȱfromȱinsults.ȱHateȱ
speechȱrestrictionsȱfocusȱonȱtheȱharmȱtoȱtheȱlistenerȱandȱtheȱcomȬ
munity,ȱ ratherȱ thanȱ theȱ rightsȱ ofȱ theȱ individualȱ speaker.15ȱ Theȱ
Americanȱ conceptionȱ ofȱ individualȱdignityȱwithȱ respectȱ toȱ freeȱ
speechȱ oftenȱ standsȱ inȱ sharpȱ contrastȱ toȱ otherȱ conceptionsȱ thatȱ
focusȱonȱnormsȱofȱsocialȱequalityȱorȱcommunityȱmembership.16ȱ
TheȱCourtȱhasȱassociatedȱtheȱSixthȱAmendmentȱrightȱtoȱselfȬ

representationȱwithȱ individualȱdignityȱandȱ choice.ȱDissentingȱ
inȱIndianaȱv.ȱEdwards,17ȱJusticeȱAntoninȱScaliaȱforcefullyȱarticuȬ
latedȱaȱconceptionȱofȱindividualȱagencyȱatȱtheȱheartȱofȱtheȱconȬ
stitutionalȱright:ȱ

[T]heȱ lossȱofȱ“dignity”ȱ theȱ [SixthȱAmendment]ȱ rightȱ isȱdeȬ
signedȱ toȱ preventȱ isȱ notȱ theȱ defendant’sȱmakingȱ aȱ foolȱ ofȱ
himselfȱbyȱpresentingȱanȱamateurishȱorȱevenȱincoherentȱdeȬ
fense.ȱ Rather,ȱ theȱ dignityȱ atȱ issueȱ isȱ theȱ supremeȱ humanȱ
dignityȱofȱbeingȱmasterȱofȱone’sȱ fateȱ ratherȱ thanȱaȱwardȱofȱ
theȱState—theȱdignityȱofȱindividualȱchoice.ȱ.ȱ.ȱ.ȱ[I]fȱtheȱCourtȱ
isȱtoȱhonorȱtheȱparticularȱconceptionȱofȱ“dignity”ȱthatȱunderȬ
liesȱtheȱselfȬrepresentationȱright,ȱitȱshouldȱrespectȱtheȱautonȬ

                                                                                                         
13.ȱSee,ȱe.g.,ȱCohenȱv.ȱCalifornia,ȱ403ȱU.S.ȱ15,ȱ24ȱ(1971)ȱ(upholdingȱtheȱrightȱofȱanȱ

individualȱ toȱwearȱ aȱ jacketȱprintedȱwithȱ “Fuckȱ theȱdraft”).ȱTheȱCourtȱbasedȱ itsȱ
holdingȱinȱpartȱonȱtheȱ“premiseȱofȱindividualȱdignityȱandȱchoiceȱuponȱwhichȱourȱ
politicalȱsystemȱrests.”ȱId.ȱ
14.ȱJurisdictionsȱwithȱhateȱspeechȱlawsȱincludeȱCanada,ȱCroatia,ȱDenmark,ȱEngȬ

land,ȱFinland,ȱGermany,ȱHungary,ȱIceland,ȱNewȱZealand,ȱNorway,ȱSerbia,ȱSouthȱ
Africa,ȱandȱSweden.ȱSeeȱTanyaȱKateríȱHernández,ȱHateȱSpeechȱandȱtheȱLanguageȱofȱ
RacismȱinȱLatinȱAmerica:ȱAȱLensȱforȱReconsideringȱGlobalȱHateȱSpeechȱRestrictionsȱandȱ
LegislationȱModels,ȱ32ȱU.ȱPA.ȱ J.ȱ INTȇLȱL.ȱ805,ȱ807–08ȱn.5ȱ(2011)ȱ (compilingȱ foreignȱ
hateȱspeechȱlaws).ȱByȱcontrast,ȱinȱtheȱUnitedȱStates,ȱhateȱspeechȱinȱtheȱabsenceȱofȱ
fightingȱwordsȱisȱconsideredȱaȱprotectedȱcategoryȱunderȱtheȱFirstȱAmendment.ȱSeeȱ
R.A.V.ȱv.ȱCityȱofȱSt.ȱPaul,ȱ505ȱU.S.ȱ377,ȱ386ȱ(1992).ȱȱ
15.ȱSeeȱRao,ȱsupraȱnoteȱ4,ȱatȱ212–14.ȱ
16.ȱSeeȱFrederickȱSchauer,ȱTheȱExceptionalȱFirstȱAmendment,ȱinȱAMERICANȱEXCEPȬ

TIONALISMȱANDȱHUMANȱRIGHTSȱ29,ȱ45ȱ (Michaelȱ Ignatieffȱed.,ȱ2005)ȱ (“Onȱaȱ largeȱ
numberȱofȱotherȱissuesȱinȱwhichȱtheȱpreferencesȱofȱindividualsȱmayȱbeȱinȱtensionȱ
withȱtheȱneedsȱofȱtheȱcollective,ȱtheȱUnitedȱStates,ȱincreasinglyȱalone,ȱstandsȱasȱaȱ
symbolȱforȱaȱcertainȱkindȱofȱpreferenceȱforȱlibertyȱevenȱwhenȱitȱconflictsȱwithȱvalȬ
uesȱofȱequalityȱandȱevenȱwhenȱitȱconflictsȱwithȱimportantȱcommunityȱvalues.”).ȱ
17.ȱ554ȱU.S.ȱ164,ȱ167ȱ(2008)ȱ(holdingȱthatȱaȱpersonȱwithȱsomeȱmentalȱincapacityȱ

mayȱbeȱpreventedȱ fromȱrepresentingȱhimselfȱwithoutȱrunningȱafoulȱofȱ theȱSixthȱ
Amendment).ȱTheȱCourtȱopinedȱ thatȱ “givenȱ [the]ȱdefendant’sȱuncertainȱmentalȱ
state,ȱtheȱspectacleȱthatȱcouldȱwellȱresultȱfromȱhisȱselfȬrepresentationȱatȱtrialȱisȱatȱ
leastȱasȱlikelyȱtoȱproveȱhumiliatingȱasȱennobling.”ȱId.ȱatȱ176.ȱ
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omyȱ ofȱ theȱ individualȱ byȱ honoringȱ hisȱ choicesȱ knowinglyȱ
andȱvoluntarilyȱmade.18ȱ

Inȱ casesȱaboutȱ racialȱ equalityȱ theȱCourtȱhasȱ focusedȱonȱ theȱ
individualȱwhenȱinterpretingȱtheȱEqualȱProtectionȱClause,ȱparȬ
ticularlyȱinȱtheȱcontextȱofȱaffirmativeȱactionȱcases.19ȱJusticeȱAnȬ
thonyȱKennedyȱhasȱoftenȱ linkedȱ individualȱequalityȱwithȱdigȬ
nity,ȱexplaining,ȱ“[t]oȱbeȱforcedȱtoȱliveȱunderȱaȱstateȬmandatedȱ
racialȱlabelȱisȱinconsistentȱwithȱtheȱdignityȱofȱindividualsȱinȱourȱ
society.”20ȱ Inȱanotherȱcontextȱheȱnoted,ȱ“[o]neȱofȱ theȱprincipalȱ
reasonsȱ raceȱ isȱ treatedȱ asȱ aȱ forbiddenȱ classificationȱ isȱ thatȱ itȱ
demeansȱtheȱdignityȱandȱworthȱofȱaȱpersonȱtoȱbeȱjudgedȱbyȱanȬ
cestryȱ insteadȱofȱbyȱhisȱorȱherȱownȱmeritȱandȱessentialȱqualiȬ
ties.”21ȱ Inȱ thisȱview,ȱ theȱgovernmentȱ respectsȱdignityȱwhenȱ itȱ
treatsȱ citizensȱ equally,ȱ notȱwhenȱ itȱ givesȱ specialȱ preferencesȱ
basedȱonȱraceȱorȱgender.22ȱȱ
TheseȱareȱjustȱaȱfewȱexamplesȱofȱAmericanȱconstitutionalȱdeȬ

cisionsȱ thatȱ emphasizeȱ theȱ dignityȱ ofȱ individualȱ agencyȱ andȱ
choice.ȱSuchȱ emphasisȱ shouldȱnotȱbeȱ surprising.ȱHumanȱdigȬ
nityȱ inȱ theȱ contextȱ ofȱ individualȱ rightsȱ appearedȱ inȱ Supremeȱ
Courtȱ decisionsȱ onlyȱ inȱ theȱ 1940s.23ȱ Theȱ conceptȱ hasȱ beenȱ
graftedȱontoȱourȱhistoricalȱunderstandingȱofȱrightsȱandȱreflectsȱ
theȱ traditionalȱ liberalȱ understandingȱ ofȱ theȱ relationshipȱ beȬ
tweenȱ theȱ individualȱ andȱ theȱ governmentȱ thatȱ underliesȱ ourȱ
constitutionalȱsystem.ȱȱ
WhenȱAmericanȱ judgesȱ andȱ politiciansȱ emphasizeȱ theȱ digȬ

nityȱofȱ individualȱagencyȱandȱautonomy,ȱ theyȱadvanceȱanȱexȬ
                                                                                                         
18.ȱId.ȱatȱ186–187ȱ(Scalia,ȱJ.,ȱdissenting).ȱ
19.ȱSee,ȱe.g.,ȱPowersȱv.ȱOhio,ȱ499ȱU.S.ȱ400,ȱ402ȱ(1991)ȱ(statingȱ“racialȱdiscriminationȱinȱ

theȱqualificationȱorȱselectionȱofȱ jurorsȱoffendsȱ theȱdignityȱofȱpersons”);ȱCityȱofȱRichȬ
mondȱv.ȱJ.A.ȱCrosonȱCo.,ȱ488ȱU.S.ȱ469,ȱ493ȱ(1989)ȱ(“TheȱRichmondȱPlanȱdeniesȱcertainȱ
citizensȱ theȱopportunityȱ toȱcompeteȱ forȱaȱ fixedȱpercentageȱofȱpublicȱcontractsȱbasedȱ
solelyȱuponȱtheirȱrace.ȱToȱwhateverȱracialȱgroupȱtheseȱcitizensȱbelong,ȱtheirȱ‘personalȱ
rights’ȱtoȱbeȱtreatedȱwithȱequalȱdignityȱandȱrespectȱareȱimplicatedȱbyȱaȱrigidȱruleȱerectȬ
ingȱraceȱasȱtheȱsoleȱcriterionȱinȱanȱaspectȱofȱpublicȱdecisionmaking.”).ȱ
20.ȱParentsȱInvolvedȱ inȱCmty.ȱSch.ȱv.ȱSeattleȱSch.ȱDist.ȱNo.ȱ1,ȱ551ȱU.S.ȱ701,ȱ797ȱ

(2007)ȱ(Kennedy,ȱJ.,ȱconcurringȱinȱpartȱandȱconcurringȱinȱtheȱjudgment).ȱȱ
21.ȱRiceȱv.ȱCayetano,ȱ528ȱU.S.ȱ495,ȱ517ȱ(2000).ȱ
22.ȱAlthoughȱ contested,ȱ thisȱ isȱ theȱ dominantȱ conceptionȱ ofȱ dignityȱ thatȱ runsȱ

throughȱAmericanȱSupremeȱCourtȱdecisions.ȱSeeȱRao,ȱsupraȱnoteȱ4,ȱatȱ214–17,ȱ262–65.ȱ
23.ȱBeforeȱtheȱ1940s,ȱtheȱSupremeȱCourtȱreferencedȱdignityȱprimarilyȱinȱconnecȬ

tionȱwithȱ theȱsovereigntyȱofȱstateȱandȱ federalȱgovernments.ȱSeeȱgenerallyȱPeterȱ J.ȱ
Smith,ȱ Statesȱ asȱNations:ȱDignityȱ inȱ CrossȬDoctrinalȱ Perspective,ȱ 89ȱVA.ȱ L.ȱ REV.ȱ 1ȱ
(2003)ȱ(explainingȱtheȱhistoricalȱandȱdoctrinalȱoriginsȱofȱstateȱsovereignȱimmunityȱ
andȱdignity).ȱ
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ceptionalȱ Americanȱ perspectiveȱ thatȱ isȱ foundȱ onlyȱ dimlyȱ inȱ
otherȱ countriesȱwhereȱ individual,ȱ negativeȱ libertiesȱ areȱ oftenȱ
onlyȱ oneȱpartȱ ofȱ aȱpositive,ȱ communitarianȱunderstandingȱ ofȱ
rights.24ȱInȱmanyȱpartsȱofȱtheȱworld,ȱnegativeȱliberalȱrightsȱareȱ
seenȱasȱinsufficientȱforȱhumanȱflourishing.ȱRatherȱaȱfullȱrealizaȬ
tionȱofȱtheȱindividualȱrequiresȱassociationȱwithȱandȱrecognitionȱ
byȱtheȱbroaderȱsocialȱandȱpoliticalȱcommunity.25ȱDisputesȱoverȱ
theȱmeaningȱofȱdignityȱ reflectȱ thisȱdifferenceȱ andȱoftenȱhighȬ
lightȱAmerica’sȱdistinctiveȱconstitutionalȱculture.ȱ
Yetȱitȱwouldȱbeȱincorrectȱtoȱsuggestȱthatȱaȱliberal,ȱindividualisȬ

ticȱunderstandingȱofȱdignityȱ isȱ theȱonlyȱoneȱ inȱAmericanȱ jurisȬ
prudenceȱorȱpoliticalȱdiscourse.ȱRather,ȱthereȱareȱcompetingȱunȬ
derstandings.ȱ Inȱ theȱ Firstȱ Amendmentȱ context,ȱ theȱ Supremeȱ
Courtȱ oftenȱ protectsȱ aȱ wideȱ degreeȱ ofȱ speech;ȱ however,ȱ theȱ
Courtȱhasȱupheldȱ theȱ constitutionalityȱofȱdefamationȱ andȱ libelȱ
suitsȱinȱpartȱbecauseȱtheyȱprotectȱtheȱreputationalȱdignityȱofȱinȬ
dividuals.26ȱHereȱdignityȱpertainsȱ notȱ toȱ theȱ selfȬexpressionȱ ofȱ
theȱspeaker,ȱbutȱratherȱtoȱrecognitionȱofȱtheȱsubject’sȱ“reputationȱ
andȱ standingȱ inȱ theȱ community.”27ȱ Justiceȱ Scalia’sȱ forcefulȱdeȬ
fenseȱ ofȱ theȱ dignityȱ ofȱ individualȱ choiceȱwithȱ respectȱ toȱ selfȬ
representationȱ wasȱ aȱ dissentingȱ opinion.28ȱ Theȱ individualisticȱ
viewȱofȱtheȱEqualȱProtectionȱClauseȱhasȱprevailedȱonlyȱnarrowlyȱ
inȱSupremeȱCourtȱdecisions,ȱparticularlyȱthoseȱdealingȱwithȱraȬ
cialȱ preferences.29ȱ Justices,ȱ politicians,ȱ andȱAmericansȱdisagreeȱ

                                                                                                         
24.ȱSee,ȱe.g.,ȱEDWARDȱJ.ȱEBERLE,ȱDIGNITYȱANDȱLIBERTY:ȱCONSTITUTIONALȱVISIONSȱ

INȱ GERMANYȱ ANDȱ THEȱUNITEDȱ STATESȱ 256–57ȱ (2002)ȱ (contrastingȱGermanȱ andȱ
Americanȱconstitutionalȱvaluesȱofȱdignityȱandȱliberty).ȱ
25.ȱSeeȱNeomiȱ Rao,ȱOnȱ theȱUseȱ andȱAbuseȱ ofȱDignityȱ inȱ Constitutionalȱ Law,ȱ 14ȱ

COLUM.ȱ J.ȱEUR.ȱL.ȱ 201,ȱ 215–22ȱ (2008)ȱ (surveyingȱmodernȱ constitutionsȱ andȱ conȬ
trastingȱ theȱEuropeanȱ communitarianȱ conceptionȱ ofȱdignityȱwithȱ theȱAmericanȱ
individualisticȱconceptionȱofȱdignity).ȱ
26.ȱSee,ȱe.g.,ȱGertzȱv.ȱRobertȱWelch,ȱInc.,ȱ418ȱU.S.ȱ323,ȱ402ȱ(1974)ȱ(“Theȱrightȱofȱaȱ

manȱtoȱtheȱprotectionȱofȱhisȱownȱreputationȱfromȱunjustifiedȱinvasionȱandȱwrongȬ
fulȱhurtȱreflectsȱnoȱmoreȱthanȱourȱbasicȱconceptȱofȱtheȱessentialȱdignityȱandȱworthȱ
ofȱ everyȱhumanȱ being—aȱ conceptȱ atȱ theȱ rootȱ ofȱ anyȱdecentȱ systemȱ ofȱ orderedȱ
liberty.”ȱ(quotingȱRosenblattȱv.ȱBaer,ȱ383ȱU.S.ȱ75,ȱ92ȱ(1966)));ȱRobertȱC.ȱPost,ȱTheȱ
SocialȱFoundationsȱ ofȱDefamationȱLaw:ȱReputationȱ andȱ theȱConstitution,ȱ74ȱCALIF.ȱL.ȱ
REV.ȱ691,ȱ711ȱ(1986)ȱ(“Theȱdignityȱthatȱdefamationȱlawȱprotectsȱisȱthusȱtheȱrespectȱ
(andȱselfȬrespect)ȱthatȱarisesȱfromȱfullȱmembershipȱinȱsociety.ȱRulesȱofȱcivilityȱareȱ
theȱmeansȱbyȱwhichȱsocietyȱdefinesȱandȱmaintainsȱthisȱdignity.”).ȱ
27.ȱGertz,ȱ418ȱU.S.ȱatȱ350.ȱ
28.ȱIndianaȱv.ȱEdwards,ȱ554ȱU.S.ȱ164,ȱ186–87ȱ(2008)ȱ(Scalia,ȱJ.,ȱdissenting).ȱ
29.ȱSeeȱRao,ȱsupraȱnoteȱ4,ȱ262–64ȱ(discussingȱSupremeȱCourtȱdecisionsȱthatȱemȬ

phasizeȱremovingȱsocialȱstigmaȱinȱtheȱcontextȱofȱequalȱprotectionȱchallenges).ȱ
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aboutȱwhetherȱdignityȱisȱpromotedȱbyȱequalityȱofȱopportunityȱorȱ
byȱracialȱpreferencesȱaimedȱatȱgreaterȱequalityȱofȱresults.30ȱ
Dignityȱasȱaȱtypeȱofȱpositiveȱrightȱalsoȱhadȱaȱbriefȱappearanceȱinȱ

Americanȱconstitutionalȱlaw,31ȱandȱitȱhasȱbeenȱaȱrecurringȱthemeȱ
inȱpoliticalȱdebates.ȱEvenȱ inȱ theȱUnitedȱStates,ȱdignityȱhasȱbeenȱ
linkedȱ toȱ certainȱ minimumȱ standardsȱ ofȱ living.ȱ Forȱ example,ȱ
PresidentȱFranklinȱRooseveltȱ setȱ forthȱaȱ“SecondȱBillȱofȱRights”ȱ
thatȱpresagedȱmanyȱofȱtheȱconstitutionsȱwrittenȱafterȱWorldȱWarȱ
II.32ȱ Rooseveltȱ statedȱ thatȱ ourȱ traditionalȱ politicalȱ rightsȱ hadȱ
“provedȱinadequateȱtoȱassureȱusȱequalityȱinȱtheȱpursuitȱofȱhappiȬ
ness.”33ȱInȱdescribingȱthisȱinadequacy,ȱheȱstated,ȱ“Weȱhaveȱcomeȱ
toȱaȱclearerȱrealizationȱofȱtheȱfactȱ.ȱ.ȱ.ȱthatȱtrueȱindividualȱfreedomȱ
cannotȱexistȱwithoutȱeconomicȱsecurityȱandȱindependence.”34ȱ
Rooseveltȱtreatedȱtraditionalȱnegativeȱlibertiesȱasȱinsufficientȱ

becauseȱtheȱsuccessfulȱpursuitȱofȱhappinessȱrequiredȱminimumȱ
standardsȱofȱ living.ȱHeȱoftenȱ spokeȱofȱhumanȱdignityȱ inȱ conȬ
nectionȱwithȱeconomicȱsecurity.ȱIndeed,ȱitȱwasȱunderȱhisȱwatchȱ
andȱ inȱ lightȱofȱ theseȱ foundationalȱprinciplesȱ thatȱmuchȱofȱ theȱ
modernȱwelfareȱstateȱwasȱcreated.35ȱFollowingȱaȱsimilarȱtheme,ȱ
PresidentȱLyndonȱJohnson’sȱ“GreatȱSociety”ȱspeechȱreferredȱtoȱ
humanȱ dignityȱ inȱ connectionȱ withȱ ensuringȱ thatȱ eachȱ childȱ
wouldȱbeȱschooledȱandȱthatȱeveryȱworkerȱhadȱaȱjob.36ȱ
Aȱmoreȱmodernȱexampleȱofȱlinkingȱhumanȱdignityȱtoȱeconomicȱ

welfareȱcanȱbeȱfoundȱinȱPresidentȱObama’sȱdiscussionȱofȱtheȱimȬ

                                                                                                         
30.ȱSeeȱgenerallyȱNeomiȱRao,ȱGender,ȱRace,ȱandȱIndividualȱDignity:ȱEvaluatingȱJusȬ

ticeȱGinsburg’sȱEqualityȱJurisprudence,ȱ70ȱOHIOȱST.ȱL.ȱJ.ȱ1053ȱ(2009)ȱ(discussingȱtheȱ
differenceȱbetweenȱindividualisticȱandȱgroupȬbasedȱconceptionsȱofȱequality).ȱ
31.ȱTheȱSupremeȱCourtȱ inȱGoldbergȱv.ȱKellyȱsuggestedȱthatȱwelfareȱentitlementsȱ

implicateȱ “importantȱ rights”ȱ andȱmayȱ beȱmoreȱ realisticallyȱ regardedȱ asȱ “propȬ
erty.”ȱ 397ȱU.S.ȱ 254,ȱ 262ȱ&ȱn.8ȱ (1970).ȱTheȱCourtȱ alsoȱ explainedȱ thatȱhistoricallyȱ
“theȱNation’sȱbasicȱcommitmentȱhasȱbeenȱtoȱfosterȱtheȱdignityȱandȱwellȬbeingȱofȱ
allȱpersonsȱwithinȱ itsȱborders.”ȱ Id.ȱatȱ264–65.ȱGoldbergȱwasȱquicklyȱ limitedȱ toȱ itsȱ
proceduralȱholding.ȱSeeȱDandridgeȱv.ȱWilliams,ȱ397ȱU.S.ȱ471,ȱ487ȱ(1970).ȱ
32.ȱSeeȱPresidentȱFranklinȱDelanoȱRoosevelt,ȱMessageȱtoȱCongressȱ(Jan.ȱ11,ȱ1944),ȱ

inȱFDR’SȱFIRESIDEȱCHATSȱ282–93ȱ(RusselȱD.ȱBuhiteȱ&ȱDavidȱW.ȱLevyȱeds.,ȱ1992).ȱȱ
33.ȱId.ȱatȱ292ȱn.22.ȱ
34.ȱId.ȱatȱ292.ȱ
35.ȱSeeȱRICHARDȱD.ȱPOLENBERG,ȱTHEȱERAȱOFȱFRANKLINȱD.ȱROOSEVELTȱ1933–1945:ȱ

AȱBRIEFȱHISTORYȱWITHȱDOCUMENTSȱ 2ȱ (2000)ȱ (“[Roosevelt]ȱ foundedȱ theȱmodernȱ
welfareȱstateȱbasedȱonȱtheȱconceptȱthatȱtheȱfederalȱgovernmentȱhasȱaȱresponsibilȬ
ityȱtoȱguaranteeȱaȱminimumȱstandardȱofȱlivingȱ.ȱ.ȱ.ȱ.”).ȱ
36.ȱPresidentȱLyndonȱB.ȱJohnson,ȱRemarksȱatȱtheȱUniversityȱofȱMichiganȱ(Mayȱ

22,ȱ1964),ȱinȱ1ȱPUBLICȱPAPERSȱOFȱTHEȱPRESIDENTSȱOFȱTHEȱUNITEDȱSTATES:ȱLYNDONȱ
B.ȱJOHNSON,ȱ1963–64,ȱatȱ704–07ȱ(1965).ȱ
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portanceȱofȱdignityȱwithȱregardȱtoȱregulatoryȱreform.ȱInȱJanuaryȱ
2011,ȱheȱannouncedȱanȱexecutiveȱorderȱtoȱsubjectȱallȱregulationsȱtoȱ
costȬbenefitȱ analysis.37ȱ Asȱ partȱ ofȱweighingȱ costsȱ andȱ benefits,ȱ
agenciesȱmayȱconsiderȱ“valuesȱthatȱareȱdifficultȱorȱ impossibleȱtoȱ
quantify,ȱincludingȱequity,ȱhumanȱdignity,ȱfairness,ȱandȱdistribuȬ
tiveȱ impacts.”38ȱPresidentȱObamaȱdidȱnotȱdefineȱwhatȱheȱmeantȱ
byȱhumanȱdignity,ȱbutȱitsȱmeaningȱmightȱbeȱtakenȱfromȱtheȱsurȬ
roundingȱ conceptsȱ ofȱ “equityȱ.ȱ.ȱ.ȱfairness,ȱ andȱ distributiveȱ imȬ
pacts.”ȱSimilarly,ȱPresidentȱObama,ȱparticularlyȱbeforeȱbecomingȱ
president,ȱ pressedȱ forȱ “dignityȱ promotion”ȱ inȱ foreignȱ policy,ȱ
whichȱ heȱdefinedȱ asȱ beingȱ foremostȱ aboutȱ providingȱ foodȱ andȱ
protectionȱ againstȱ thugs,ȱnotȱdemocracyȱorȱ civilȱ liberties.39ȱThisȱ
typeȱofȱdignityȱemphasizesȱbasicȱneedsȱbeforeȱpoliticalȱonesȱasȱaȱ
methodȱofȱcombatingȱterrorismȱandȱinstability.ȱ
Americanȱpoliticsȱhas,ȱfromȱtimeȱtoȱtime,ȱembracedȱaȱconceptȱ

ofȱdignityȱasȱfreedomȱfromȱwant,ȱbutȱthisȱbrandȱofȱdignityȱhasȱ
neverȱentirelyȱprevailedȱasȱitȱhasȱinȱotherȱdemocracies.ȱHistoriȬ
cally,ȱcommunitarianȱgovernmentȬsupportedȱdignityȱhasȱbeenȱ
metȱwithȱotherȱpoliticalȱprinciplesȱ thatȱemphasizeȱ theȱdignityȱ
ofȱ liberalȱ individualismȱ andȱ smallerȱ government.ȱ Ronaldȱ
Reaganȱfrequentlyȱexpressedȱtheseȱthemes:ȱ“Iȇmȱconvincedȱthatȱ
todayȱ theȱ majorityȱ ofȱ Americansȱ wantȱ whatȱ thoseȱ firstȱ
Americansȱ wanted:ȱ Aȱ betterȱ lifeȱ forȱ themselvesȱ andȱ theirȱ
children;ȱ aȱminimumȱ ofȱ governmentȱ authority.ȱVeryȱ simply,ȱ
theyȱwantȱtoȱbeȱleftȱaloneȱinȱpeaceȱandȱsafetyȱtoȱtakeȱcareȱofȱtheȱ
familyȱ byȱ earningȱ anȱ honestȱ dollarȱ andȱ puttingȱ awayȱ someȱ
savings.”40ȱȱ
                                                                                                         
37.ȱSeeȱPresidentȱBarackȱObama,ȱTowardȱaȱ21stȬCenturyȱRegulatoryȱSystem,ȱWALLȱ

ST.ȱJ.,ȱJan.ȱ18,ȱ2011,ȱatȱA17.ȱ
38.ȱExec.ȱOrderȱNo.ȱ13,563,ȱ76ȱFed.ȱReg.ȱ3,821ȱ(Jan.ȱ18,ȱ2011).ȱ
39.ȱSeeȱ SpencerȱAckerman,ȱ TheȱObamaȱDoctrine,ȱAM.ȱ PROSPECT,ȱMar.ȱ 19,ȱ 2008,ȱ

http://prospect.org/cs/articles?article=the_obama_doctrineȱ (observingȱ thatȱObama’sȱ
foreignȱpolicyȱadvisorsȱ“envisionȱaȱdoctrineȱ thatȱ firstȱendsȱ theȱpoliticsȱofȱ fearȱandȱ
thenȱmovesȱbeyondȱaȱhollow,ȱsloganeeringȱ‘democracyȱpromotion’ȱagendaȱinȱfavorȱ
ofȱ‘dignityȱpromotion,’ȱtoȱfixȱtheȱconditionsȱofȱmiseryȱthatȱbreedȱantiȬAmericanismȱ
andȱpreventȱliberty,ȱjustice,ȱandȱprosperityȱfromȱtakingȱroot”).ȱ
40.ȱSeeȱRonaldȱReagan,ȱNationallyȱTelevisedȱAddressȱ(Julyȱ6,ȱ1976):ȱȱ
“Thisȱmayȱ notȱ soundȱ tooȱ exciting,ȱ butȱ thereȱ isȱ somethingȱmagnificentȱ
aboutȱ it.ȱ Onȱ theȱ farm,ȱ onȱ theȱ streetȱ corner,ȱ inȱ theȱ factoryȱ andȱ inȱ theȱ
kitchen,ȱmillionsȱofȱusȱaskȱnothingȱmore,ȱbutȱcertainlyȱnothingȱ lessȱthanȱ
toȱ liveȱourȱownȱ livesȱaccordingȱ toȱourȱvalues—atȱpeaceȱwithȱourselves,ȱ
ourȱneighborsȱandȱtheȱworld.”ȱȱ

SeeȱalsoȱShmuleyȱBoteach,ȱOpinion,ȱWhatȱTeaȱPartyȱCriticsȱDon’tȱGet,ȱAOLȱNEWS,ȱ
Nov.ȱ 12,ȱ 2010,ȱ http://www.aolnews.com/2010/11/12/opinionȬwhatȬteaȬpartyȬ
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LikeȱPresidentȱReagan,ȱPresidentȱGeorgeȱW.ȱBushȱalsoȱsupȬ
portedȱtheȱdignityȱofȱpoliticalȱliberty,ȱparticularlyȱinȱconnectionȱ
withȱAmericanȱforeignȱpolicy.ȱHeȱobserved:ȱȱ

Ourȱnation’sȱcauseȱhasȱalwaysȱbeenȱlargerȱthanȱourȱnation’sȱ
defense.ȱWeȱ fight,ȱasȱalways,ȱ forȱaȱ justȱpeace—aȱpeaceȱ thatȱ
favorsȱhumanȱ liberty.ȱ.ȱ.ȱ.ȱTheȱtwentiethȱcenturyȱendedȱwithȱ
aȱsingleȱsurvivingȱmodelȱofȱhumanȱprogress,ȱbasedȱonȱnonȬ
negotiableȱdemandsȱofȱhumanȱdignity,ȱtheȱruleȱofȱlaw,ȱlimitsȱ
onȱ theȱ powerȱ ofȱ theȱ state,ȱ respectȱ forȱwomenȱ andȱ privateȱ
propertyȱandȱfreeȱspeechȱandȱequalȱjusticeȱandȱreligiousȱtolȬ
erance.41ȱ

PresidentȱBush’sȱdemandsȱofȱdignityȱwereȱ foremostȱaboutȱ indiȬ
vidualȱlibertyȱandȱtraditionalȱpoliticalȱfreedoms.ȱPresidentȱObamaȱ
campaignedȱonȱdignityȱpromotionȱthroughȱhumanitarianȱaid,ȱbutȱ
onceȱinȱofficeȱpursuedȱpoliciesȱcloserȱtoȱPresidentȱBush’sȱfocusȱonȱ
freedomȱandȱselfȬdetermination.ȱAsȱPresidentȱObamaȱnotedȱinȱtheȱ
contextȱofȱtheȱLibyaȱintervention,ȱtheȱ“pursuitȱofȱhumanȱdignityȱisȱ
farȱstrongerȱthanȱanyȱdictator.”42ȱ
OurȱpoliticalȱdiscourseȱhasȱshiftedȱbetweenȱdifferentȱconcepȬ

tionsȱofȱdignity,ȱbalancingȱ claimsȱofȱ socialȱwelfareȱwithȱ indiȬ
vidualȱ rights.ȱAmericanȱexceptionalismȱpersistsȱatȱ leastȱ toȱ theȱ
extentȱ thatȱ thisȱdiscourseȱcontinuesȱandȱexpansionȱofȱgovernȬ
mentȱprogramsȱcanȱbeȱcheckedȱbyȱaȱcommitmentȱtoȱprivateȱorȬ
deringȱandȱindividualȱrights.ȱ

III. CONFLICTINGȱDIGNITIESȱANDȱHEALTHCAREȱ

Theȱdignityȱofȱwelfareȱandȱ theȱdignityȱofȱ individualȱ choiceȱ
oftenȱconflictȱandȱtheȱlegalȱandȱpoliticalȱdebateȱoverȱhealthcareȱ
reformȱ reflectsȱ theseȱ fundamentalȱ differences.ȱ Asȱ explainedȱ
above,ȱ inȱ theȱ contextȱ ofȱwelfareȱ rightsȱ dignityȱ generallyȱ apȬ
pearsȱonȱtheȱsideȱofȱmoreȱgovernmentȱprogramsȱandȱresponsiȬ
bilities.ȱInȱmanyȱsocialistȱorȱquasiȬsocialistȱdemocracies,ȱhealthȬ
careȱ isȱ treatedȱasȱaȱrightȱandȱaȱbasicȱcomponentȱofȱ theȱState’sȱ

                                                                                                         
criticsȬdontȬget/ȱ (“Theȱ effortȱ toȱ recaptureȱ theȱ dignityȱ thatȱ springsȱ fromȱ selfȬ
relianceȱisȱwhatȱtheȱteaȱparty,ȱatȱitsȱcore,ȱshouldȱbeȱallȱabout.”).ȱ
41.ȱPresidentȱGeorgeȱW.ȱ Bush,ȱWestȱ Pointȱ CommencementȱAddressȱ (Juneȱ 1,ȱ

2002),ȱavailableȱatȱwww.usma.edu/class/2002/2002_graduation_speach.html.ȱ
42.ȱPresidentȱBarackȱObama,ȱSpeechȱonȱLibya:ȱTheȱFutureȱisȱinȱtheȱHandsȱofȱitsȱ

Peopleȱ (Aug.ȱ 22,ȱ 2011),ȱ availableȱ atȱm.whitehouse.gov/blog/2011/08/22/presidentȬ
obamaȬlibyaȬfutureȬhandsȬitsȬpeople.ȱ
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protectionȱandȱpromotionȱofȱhumanȱdignity.43ȱFromȱ thisȱbaseȬ
line,ȱtheȱpolityȱdoesȱnotȱdebateȱwhetherȱtheȱStateȱmustȱprovideȱ
healthcare,ȱ butȱwhatȱ shouldȱ beȱ includedȱ andȱ toȱwhatȱ extent.ȱ
Forȱexample,ȱ inȱEnglandȱ thereȱareȱdebatesȱaboutȱwhetherȱcerȬ
tainȱgroups,ȱsuchȱasȱtheȱelderly,ȱareȱbeingȱtreatedȱwithȱdueȱreȬ
spectȱ andȱ dignity,44ȱ andȱ inȱ Canadaȱ aboutȱ whetherȱ abortionȱ
mustȱbeȱincludedȱasȱpartȱofȱtheȱnationalȱhealthȱprogram.45ȱ
InȱAmerica,ȱ however,ȱ dignityȱ refersȱ primarilyȱ toȱ individualȱ

rightsȱandȱagency.ȱReliefȱfromȱpovertyȱorȱprovisionȱofȱhealthcareȱ
mayȱbeȱconsideredȱanȱaspectȱofȱdignity,ȱbutȱ theȱscopeȱ remainsȱ
contestedȱandȱ thereȱ isȱnoȱwidespreadȱagreementȱ thatȱ theȱgovȬ
ernmentȱshouldȱprovideȱhealthcare.ȱAttemptsȱtoȱprovideȱuniverȬ
salȱ coverageȱhaveȱ failed,46ȱandȱ theȱdebateȱoverȱhowȱ toȱ controlȱ
costsȱ andȱ increaseȱ coverageȱ hasȱ continued.ȱMostȱ recently,ȱ theȱ
Patientȱ Protectionȱ andȱ Affordableȱ Careȱ Actȱ (alsoȱ knownȱ asȱ
“Obamacare”)ȱseeksȱtoȱaddressȱtheseȱproblemsȱby,ȱamongȱotherȱ
things,ȱmandatingȱ thatȱ individualsȱ purchaseȱ theirȱ ownȱ healthȱ
insuranceȱandȱfiningȱthoseȱwhoȱfailȱtoȱdoȱso.47ȱLawsuitsȱallegingȱ
thatȱ theȱ individualȱ mandateȱ exceedsȱ Congress’sȱ enumeratedȱ
powersȱcontinueȱ toȱworkȱ theirȱwayȱ throughȱ theȱ federalȱcourts,ȱ
withȱtheȱSupremeȱCourtȱagreeingȱtoȱdecideȱtheȱissue.48ȱ

                                                                                                         
43.ȱSee,ȱe.g.,ȱREGERINGSFORMENȱ[RF]ȱ[CONSTITUTION]ȱ1:2ȱ(Swed.);ȱArt.ȱ32ȱCosȬ

tituzioneȱ[Cost.]ȱ(It.)ȱ(safeguardingȱhealthȱandȱguaranteeingȱfreeȱmedicalȱcareȱtoȱ
theȱindigent).ȱ
44.ȱSee,ȱe.g.,ȱMarkȱNicholls,ȱDignityȱ forȱelderlyȱputȱonȱhold,ȱHC2D.CO.UK,ȱMar.ȱ31,ȱ

2010,ȱ http://www.hc2d.co.uk/content.php?contentId=14537ȱ (assertingȱ thatȱ theȱ
dignityȱofȱelderlyȱBritishȱcitizensȱisȱnotȱprotectedȱwhenȱtheyȱmustȱsellȱtheirȱhomesȱ
toȱpayȱforȱmedicalȱcare);ȱKenȱThomas,ȱWhyȱRespectȱandȱDignityȱMustȱBeȱatȱtheȱHeartȱ
ofȱHealthcare,ȱWALESONLINE,ȱ Feb.ȱ 28,ȱ 2011ȱ (discussingȱ theȱ needȱ forȱ improvingȱ
England’sȱhealthcareȱservicesȱforȱtheȱelderly).ȱȱ
45.ȱSeeȱJoannaȱN.ȱErdman,ȱInȱtheȱBackȱAlleysȱofȱHealthȱCare:ȱAbortion,ȱEquality,ȱandȱ

Communityȱ inȱCanada,ȱ56ȱEMORYȱL.J.ȱ1093,ȱ1098–1100ȱ(2006)ȱ(arguingȱthatȱtheȱdeȬ
nialȱofȱpublicȱ fundingȱ forȱ abortionsȱ inȱCanadaȱdemeansȱhumanȱdignity,ȱwhichȱ
underȱCanadianȱ equalityȱ rightsȱ “encompassesȱ aȱ senseȱ ofȱ community;ȱ aȱmutualȱ
commitmentȱtoȱtreatȱindividualsȱandȱgroupsȱasȱcapable,ȱdeserving,ȱandȱworthyȱofȱ
fullȱandȱequalȱmembershipȱinȱCanadianȱsociety”).ȱ
46.ȱInȱ1994,ȱPresidentȱClintonȱfailedȱtoȱpassȱhealthcareȱreform.ȱSeeȱgenerallyȱW.ȱ

JohnȱThomas,ȱTheȱClintonȱHealthȱCareȱReformȱPlan:ȱAȱFailedȱDramaticȱPresentation,ȱ7ȱ
STAN.ȱL.ȱ&ȱPOLȇYȱREV.ȱ83ȱ(1996).ȱȱ
47.ȱTheȱPatientȱProtectionȱ andȱAffordableȱCareȱAct,ȱPub.ȱL.ȱNo.ȱ 111Ȭ148,ȱ 124ȱ

Stat.ȱ119ȱ(2010),ȱamendedȱbyȱtheȱHealthȱCareȱandȱEducationȱReconciliationȱActȱofȱ
2010,ȱPub.ȱL.ȱNo.ȱ111Ȭ152,ȱ124ȱStat.ȱ1029ȱ(2010).ȱTheȱPPACAȱimposedȱtheȱindividȬ
ualȱmandateȱatȱPub.ȱL.ȱNo.ȱ111Ȭ148,ȱ124ȱStat.ȱ119ȱ§ȱ10106(b)(1).ȱ
48.ȱSee,ȱe.g.,ȱFloridaȱexȱrel.ȱBondiȱv.ȱHHS,ȱ780ȱF.ȱSupp.ȱ2dȱ1256,ȱ1265ȱ(N.D.ȱFla.ȱ

2011)ȱ(strikingȱdownȱtheȱentireȱPPACA),ȱorderȱclarified,ȱ780ȱF.ȱSupp.ȱ2dȱ1307ȱ(N.D.ȱ
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Thatȱ ourȱConstitutionȱ createsȱ aȱ federalȱ governmentȱ ofȱ limȬ
itedȱ andȱ enumeratedȱpowersȱ isȱ anotherȱpartȱofȱAmericanȱ exȬ
ceptionalism.ȱ Theȱ politicalȱ branchesȱ haveȱ limitedȱ authority,ȱ
and,ȱwhenȱtheyȱoverstep,ȱcourtsȱcanȱenforceȱconstitutionalȱlimȬ
its.ȱ Theȱ basicȱ structureȱ ofȱ ourȱ government—federalismȱ andȱ
separationȱofȱpowers—isȱdesignedȱtoȱprotectȱindividualȱlibertyȱ
andȱpromoteȱpoliticalȱaccountability.49ȱ
Thus,ȱ itȱ isȱ possibleȱ toȱ bringȱ seriousȱ legalȱ challengesȱ toȱ theȱ

constitutionalȱauthorityȱforȱenactingȱaȱprogramȱsuchȱasȱtheȱinȬ
dividualȱmandate.50ȱEvenȱifȱCongressȱcould,ȱunderȱexistingȱSuȬ
premeȱ Courtȱ precedent,ȱ taxȱ andȱ spendȱ toȱ provideȱ universalȱ
healthcareȱorȱhealthȱinsurance,ȱCongressȱmightȱlackȱtheȱconstiȬ
tutionalȱ authorityȱ toȱ requireȱ everyoneȱ toȱ purchaseȱ healthȱ inȬ
surance.51ȱNotȱeveryȱ choiceȱofȱmeansȱwillȱbeȱ foundȱnecessaryȱ
andȱproperȱ toȱ anȱ exerciseȱofȱCongress’sȱ authorityȱ toȱ regulateȱ
interstateȱcommerce.52ȱByȱdesign,ȱtheȱconstitutionsȱofȱmostȱothȬ
erȱwesternȱdemocraciesȱdoȱnotȱhaveȱtheȱsameȱtypeȱofȱlimitsȱonȱ
centralizedȱ regulation,ȱ andȱ manyȱ affirmativelyȱ recognizeȱ anȱ
obligationȱtoȱprovideȱhealthcare.53ȱ

                                                                                                         
Fla.ȱ2011)ȱandȱaff’dȱinȱpart,ȱrev’dȱinȱpartȱsubȱnom.ȱFloridaȱexȱrel.ȱAtty.ȱGen.ȱv.ȱHHS,ȱ
648ȱF.3dȱ1235ȱ(11thȱCir.ȱ2011)ȱcert.ȱgranted,ȱ11Ȭ393,ȱ2011ȱWLȱ5515162ȱ(U.S.ȱNov.ȱ14,ȱ
2011)ȱ andȱ cert.ȱ granted,ȱ 11Ȭ398,ȱ 2011ȱWLȱ 5515164ȱ (U.S.ȱNov.ȱ 14,ȱ 2011)ȱ andȱ cert.ȱ
grantedȱinȱpart,ȱ11Ȭ400,ȱ2011ȱWLȱ5515165ȱ(U.S.ȱNov.ȱ14,ȱ2011);ȱVirginiaȱexȱrel.ȱCucȬ
cinelliȱv.ȱSebelius,ȱ728ȱF.ȱSupp.ȱ2dȱ768,ȱ788ȱ(E.D.ȱVa.ȱ2010)ȱ(strikingȱdownȱtheȱinȬ
dividualȱmandate),ȱvacated,ȱ656ȱF.3dȱ253ȱ(4thȱCir.ȱ2011);ȱThomasȱMoreȱLawȱCtr.ȱv.ȱ
Obama,ȱ 720ȱ F.ȱ Supp.ȱ 2dȱ 882,ȱ 895ȱ (E.D.ȱMich.ȱ 2010)ȱ (upholdingȱ theȱ individualȱ
mandate),ȱaff’d,ȱ651ȱF.3dȱ529ȱ(6thȱCir.ȱ2011).ȱ
49.ȱSee,ȱe.g.,ȱNewȱYorkȱv.ȱUnitedȱStates,ȱ505ȱU.S.ȱ144,ȱ181ȱ(1992)ȱ(“TheȱConstituȬ

tionȱdoesȱnotȱprotectȱtheȱsovereigntyȱofȱStatesȱforȱtheȱbenefitȱofȱtheȱStatesȱorȱstateȱ
governmentsȱasȱabstractȱpoliticalȱentities,ȱorȱevenȱforȱtheȱbenefitȱofȱtheȱpublicȱoffiȬ
cialsȱ governingȱ theȱ States.ȱ Toȱ theȱ contrary,ȱ theȱ Constitutionȱ dividesȱ authorityȱ
betweenȱfederalȱandȱstateȱgovernmentsȱforȱtheȱprotectionȱofȱindividuals.”);ȱBowȬ
sherȱv.ȱSynar,ȱ478ȱU.S.ȱ714,ȱ721ȱ(1986)ȱ(“Theȱdeclaredȱpurposeȱofȱseparatingȱandȱ
dividingȱtheȱpowersȱofȱgovernment,ȱofȱcourse,ȱwasȱtoȱdiffus[e]ȱpowerȱtheȱbetterȱtoȱ
secureȱliberty.”ȱ(internalȱquotationȱmarksȱomitted)).ȱ
50.ȱSeeȱgenerallyȱRandyȱE.ȱBarnett,ȱCommandeeringȱ theȱPeople:ȱWhyȱ theȱ Individualȱ

HealthȱInsuranceȱMandateȱIsȱUnconstitutional,ȱ5ȱN.Y.U.ȱJ.L.ȱ&ȱLIBERTYȱ581ȱ(2010).ȱ
51.ȱSeeȱCuccinelli,ȱ728ȱF.ȱSupp.ȱ2dȱatȱ782ȱ (holdingȱ thatȱ theȱ individualȱmandateȱ

exceedsȱCongess’sȱpowersȱunderȱtheȱCommerceȱClauseȱandȱNecessaryȱandȱPropȬ
erȱClause);ȱBondi,ȱ780ȱF.ȱSupp.ȱ2dȱatȱ1307ȱ(same).ȱ
52.ȱSeeȱUnitedȱStatesȱv.ȱComstock,ȱ130ȱS.ȱCt.ȱ1949,ȱ1956ȱ(2010)ȱ(“Weȱhaveȱsinceȱ

madeȱclearȱthat,ȱinȱdeterminingȱwhetherȱtheȱNecessaryȱandȱProperȱClauseȱgrantsȱ
Congressȱtheȱlegislativeȱauthorityȱtoȱenactȱaȱparticularȱfederalȱstatute,ȱweȱlookȱtoȱ
seeȱwhetherȱtheȱstatuteȱconstitutesȱaȱmeansȱthatȱisȱrationallyȱrelatedȱtoȱtheȱimpleȬ
mentationȱofȱaȱconstitutionallyȱenumeratedȱpower.”).ȱ
53.ȱSeeȱsourcesȱcitedȱsupraȱnotesȱ2,ȱ6,ȱandȱ43.ȱ
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Alongsideȱtheȱongoingȱconstitutionalȱchallenges,ȱtheȱpoliticalȱ
branchesȱcontinueȱtoȱdebateȱthisȱissue.ȱTheȱObamaȱAdministraȬ
tionȱ championedȱ broaderȱ healthcareȱ coverageȱ throughȱ govȬ
ernmentȱregulation,ȱbutȱRepublicansȱtookȱcontrolȱofȱtheȱHouseȱ
ofȱRepresentativesȱ inȱ2010ȱ inȱpartȱbyȱcampaigningȱagainstȱ theȱ
overreachingȱ ofȱObamacareȱ andȱ theȱ individualȱmandate.ȱReȬ
publicanȱpresidentialȱhopefulsȱ forȱ2012ȱhaveȱallȱcommittedȱ toȱ
repealingȱallȱorȱpartsȱofȱObamacare.ȱClaimsȱfromȱdignityȱariseȱ
onȱ bothȱ sidesȱ ofȱ theȱ issue.ȱ Theȱ Obamaȱ Administrationȱ exȬ
pressesȱtheȱimperativeȱforȱgovernmentȱtoȱaddressȱtheȱindignityȱ
andȱ needsȱ feltȱ byȱ thoseȱwhoȱ lackȱ healthcare.ȱCriticsȱ contendȱ
thatȱrequiringȱtheȱpurchaseȱofȱhealthcareȱinsuranceȱintrudesȱonȱ
theȱ individualȱ dignityȱ thatȱ comesȱ fromȱ makingȱ one’sȱ ownȱ
choicesȱwithȱminimalȱinterferenceȱbyȱtheȱState.54ȱ
Theȱ differentȱ understandingsȱ ofȱ dignityȱ reflectȱ constitutionalȱ

principlesȱaboutȱwhatȱgovernmentȱcanȱdo,ȱasȱwellȱasȱpoliticalȱandȱ
culturalȱ disagreementsȱ aboutȱ whatȱ theȱ governmentȱ shouldȱ do,ȱ
withȱrespectȱtoȱhealthcareȱregulation.ȱWhatȱtypeȱofȱhumanȱdignityȱ
doȱ theȱAmericanȱpeopleȱenvision?ȱ Isȱ itȱaȱdignityȱpromotedȱandȱ
supportedȱbyȱ theȱgovernment?ȱOrȱ ratherȱ isȱ itȱanȱ individualisticȱ
dignityȱthatȱleavesȱpeopleȱlargelyȱfreeȱtoȱpursueȱtheirȱendsȱwithȬ
outȱgovernmentȱ interference?ȱHowȱwillȱ theȱPresident,ȱCongress,ȱ
andȱSupremeȱCourtȱ exerciseȱ theirȱ authorityȱ inȱ enactingȱandȱ reȬ
viewingȱlegislationȱunderȱconstitutionalȱconstraints?ȱ
Dignityȱ providesȱ oneȱ angleȱ onȱ theȱ differentȱ valuesȱ impliȬ

catedȱ byȱ theȱ debateȱ aboutȱ governmentȬregulatedȱ orȱ governȬ
mentȬsponsoredȱ healthcare.ȱ Invokingȱ dignityȱ doesȱ notȱ deterȬ
mineȱ theȱ typeȱ ofȱ regulationȱ thatȱ weȱ shouldȱ have;ȱ rather,ȱ itȱ
servesȱasȱaȱstartingȱpointȱ forȱaȱpoliticalȱdebateȱaboutȱourȱ funȬ
damentalȱvaluesȱ andȱ theȱbasicȱ relationshipȱbetweenȱ theȱ indiȬ
vidualȱandȱtheȱstate.ȱInȱAmerica,ȱoneȱimportant,ȱperhapsȱevenȱ
historicallyȱ predominant,ȱ conceptionȱ ofȱdignityȱ relatesȱ toȱ libȬ
eralȱ individualismȱ andȱ aȱ societyȱwithȱ aȱminimumȱofȱgovernȬ

                                                                                                         
54.ȱInȱaddition,ȱaȱnumberȱofȱgroupsȱhaveȱarguedȱthatȱtheȱActȱdoesȱnotȱprotectȱ

humanȱdignityȱbecauseȱ itȱprovidesȱ fundingȱ forȱabortionsȱandȱdoesȱnotȱprovideȱ
adequateȱrespectȱforȱthoseȱatȱtheȱendȱofȱlife.ȱSee,ȱe.g.,ȱDonaldȱP.ȱCondit,ȱObamacareȱ
andȱ theȱ Threatȱ toȱ Humanȱ Dignity,ȱ ACTONȱ INST.,ȱ Jan.ȱ 5,ȱ 2011,ȱ
http://www.acton.org/pub/commentary/2011/01/05/obamacareȬthreatȬhumanȬ
dignityȱ(“Perceivedȱthreatsȱtoȱtheȱsanctityȱofȱ lifeȱhaveȱbeenȱatȱtheȱheartȱofȱmoralȱ
objectionsȱtoȱtheȱ[PPACA].”).ȱ
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mentȱinterference.55ȱThisȱisȱnotȱtheȱonlyȱconceptionȱweȱhaveȱofȱ
dignity.ȱYetȱtheȱstrengthȱofȱourȱlegalȱandȱpoliticalȱcommitmentȱ
toȱthisȱformȱofȱdignityȱandȱourȱwillingnessȱtoȱprotectȱthisȱdigȬ
nityȱ fromȱ intrusionsȱbyȱ theȱStateȱ isȱpartȱofȱwhatȱmakesȱusȱexȬ
ceptional.ȱAlthoughȱ inȱAmericaȱweȱhaveȱaȱ socialȱwelfareȱ sysȬ
tem,ȱ itsȱexpansionȱandȱgrowthȱ remainȱsubjectȱ toȱpoliticalȱandȱ
constitutionalȱchallengesȱ inȱpartȱbecauseȱofȱourȱ robustȱunderȬ
standingȱofȱindividualȱlibertyȱandȱfreedom.ȱȱ
Someȱwouldȱhaveȱusȱ jettisonȱthisȱaspectȱofȱAmericanȱexcepȬ

tionalism,ȱorȱperhapsȱtheyȱwouldȱsayȱsupplementȱit,ȱwithȱmoreȱ
governmentȱprotections.ȱYetȱitȱisȱaȱfallacyȱthatȱgovernmentȱwelȬ
fareȱmerelyȱ supplementsȱ individualȱ dignity.ȱ Policiesȱ suchȱ asȱ
theȱ individualȱmandateȱmakeȱ aȱ tradeȬoffȱbetweenȱdignities—
promotingȱcommunitarianȱandȱprotectiveȱdignityȱwhileȱdiminȬ
ishingȱtheȱdignityȱofȱindividualȱchoice.ȱTheȱSupremeȱCourtȱwillȱ
decideȱwhetherȱthisȱparticularȱtradeȬoffȱisȱconstitutional,ȱbutȱinȱ
theȱ courseȱ ofȱ debatingȱ welfareȱ policyȱ theȱ Americanȱ peopleȱ
mustȱultimatelyȱdetermineȱtheȱbalanceȱbetweenȱtheseȱvalues.ȱȱ

                                                                                                         
55.ȱMinimalȱgovernmentȱinterferenceȱshouldȱnotȱsuggestȱunconcernȱforȱpoverty.ȱ

RatherȱinȱAmerica,ȱalongsideȱaȱtraditionȱofȱindividualismȱhasȱbeenȱaȱstrongȱtradiȬ
tionȱofȱprivateȱcharitableȱgivingȱtoȱpromoteȱtheȱwelfareȱofȱtheȱlessȱfortunate.ȱSee,ȱ
e.g.,ȱHUDSONȱINST.,ȱCTR.ȱFORȱGLOBALȱPROSPERITY,ȱTHEȱINDEXȱOFȱGLOBALȱPHILANȬ
THROPYȱ ANDȱ REMITTANCESȱ 2011,ȱ availableȱ atȱ http://www.hudson.org/files/docuȬ
ments/2011%20Index%20of%20Global%20Philanthropy%20and%20Remittances%
20downloadable%20version.pdfȱ (detailingȱ theȱ sourcesȱandȱmagnitudeȱofȱprivateȱ
andȱpublicȱgiving).ȱ


