











2008] LEGAL THEORETIC INADEQUACY AND OBESITY EPIDEMIC ANALYSIS 725

should be subject to the same legal protections and benefits offered to peo-
ple with other physical disabilities.””** Thus, there is divergent opinion on
the obesity issue, just as is seen on so many other important social policy
questions—terrorism, global warming, guns, abortion, gun control, the war
on drugs, to name just a few. Nevertheless, I believe that the consensus
necessary to agree on and implement obesity reforms can be accomplished.
In examining such a possibility, I will review, and have occasion to cri-
tique, another exciting idea to emerge recently from the law and behavioral-
ism movement: cultural cognition theory.”*

Cultural cognition theory begins at that familiar starting place of the
behavioral critique—the understanding that our minds are limited, such that
we can only take in and make sense of a small amount of information in the
world around us. To deal with our cognitive scarcity we have developed a
myriad of cognitive mechanisms, including the use of heuristics, which we
use to assess the world around us. Cultural cognition theorists argue that
one of the basic heuristics that we rely on is our set of cultural values:

[E]ssentially, cultural commitments are prior to factual beliefs on highly charged political is-
sues . . . [Clulture is prior to fact in the cognitive sense that what citizens believe about the
empirical consequences of those policies derives from their cultural worldviews. Based on a
variety of overlapping psychological mechanisms, individuals accept or reject empirical
clai;r}lg about the consequences of controversial polices based on their vision of a good soci-
ety.

These “vision[s] of a good society” might be described and catego-
rized in a number of different ways, but cultural cognition theorists argue
that a useful framework with robust empirical support can be built on world
view classifications “along two cross-cutting dimensions: ‘group,” which
characterizes how ‘individualist’ or ‘communitarian’ a person’s cultural
orientation is; and ‘grid,” which characterizes how ‘hierarchical’ or ‘egali-

233 1d.

234 See generally Dan M. Kahan & Donald Braman, Cultural Cognition and Public Policy, 24
YALE L. & POL’Y REV. 149, 151-57 (2006) [hereinafter Cultural Cognition] (providing an overview of
cultural cognition theory); The Cultural Cognition Project at Yale Law School, http://research.yale.edu/
culturalcognition/ (providing additional resources on cultural cognition). Kahan and Braman have ex-
plored their idea fruitfully in the gun control debate. Donald Braman & Dan M. Kahan, Overcoming the
Fear of Guns, The Fear of Gun Control, and the Fear of Cultural Politics: Constructing a Better Gun
Debate, 55 EMORY L.J. 569, 571 (2006) [hereinafter Overcoming] (arguing that citizens accept or reject
empirical data in the gun control debate based on their cultural vision).

235 Cultural Cognition, supra note 234, at 150.
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tarian’ it is.”** People’s views about different kinds of risks can be mapped
along these classification schemes. For example, “individualists” tend to
“reject claims of environmental risk” yet think there is a substantial risk that
“excessive gun control will render individuals unable to defend them-
selves.””” The operation of the “individualist” world-view heuristic pro-
duces these correlations. On the other hand, “communitarians,” by opera-
tion of their world-view heurists, do think that environmental risk is a sig-
nificant problem, yet are not moved to concern about the risk of being left
defenseless against other individuals bearing arms against them.”® Kahan
argues these associations are:

the statistical smoking gun of cultural cognition. There is no reason to believe that hierarchs
and individualists have better or worse access to information about societal harms than egali-
tarians or communitarians, or that any one of them is more or less reliant on heuristics in in-
terpreting such information. The only cogent explanation for the clustering of beliefs among
persons who share such orientations is that culture is indeed entering into the social and psy-
chological processes that determine their perceptions of risk.*

Cultural cognition theorists point to a number of psychological me-
chanisms driving our worldview heuristics.*** Crucial among these is our
tendency to trust and rely on the views of the people who share our world
view.”*! Most of us form our views on controversial subjects without formal

236 The framework can be graphically rendered like this:
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Id. at 153 (citing MARY DOUGLAS, NATURAL SYMBOLS 54-68 (1970)).

237 Dan M. Kahan, The Cognitively Illiberal State, 60 STAN. L. REv. 115, 123 (2007).

238 See id. (contrasting communitarians with egalitarians, who “worry . . . that excessive gun con-
trol will render individuals unable to defend themselves.”).

239 Id. at124.

240 cyitural Cognition, supra note 234, at 155-56.

2 14, at157.



2008] LEGAL THEORETIC INADEQUACY AND OBESITY EPIDEMIC ANALYSIS 727

study of the often cacophonous scientific analysis of the questions.*” In the
absence of exhaustive study, when “members of society disagree about the
harmfulness of a particular form of conduct, we instinctively trust those
who share our values—and whose judgments are likely to be biased in par-
ticular direction by emotion, dissonance avoidance, and related mecha-
nisms.”**

Kahan and his co-author rightly contend that this exegesis presents
“not just a puzzle to be explained but a problem to be solved.”** In light of
the problem of cultural cognition, Kahan argues, policymakers and advo-
cates should embrace an “expressive overdeterminism” in their assessment
of pressing social problems.* That is, discourse on public policy should
strive on any given issue to be responsive to the particular cognitive frame-
works of numerous different world-views.?* Such an approach promises to
ameliorate otherwise intractable social discord, in a manner that is broadly
satisfying.”” For Kahan, a quintessential example of successful expressive
over-determinism is France’s abortion law.**® After decades of acrimony
between groups and individuals with different world-views and concomi-
tantly differing positions on the question of whether abortion should be
legal or not, France finally adopted a law which holds that abortion is per-
missible only after a woman has obtained certification that the abortion was
necessitated by an “emergency.”*” The medical certification of “emer-
gency” is not reviewable as a legal matter.”® Nevertheless, according to
Kahan, such a framework was satisfying to individualists who favored ac-
cess to abortion, while simultaneously expressively validating, and thus
satisfying, communitarians concerns for the sanctity of life.”' It is impor-
tant to appreciate that under cultural cognition theory this is a sincere con-
ciliation that leaves everyone better off.”? The secret to the sincerity is that
people are in reality much more concerned about the maintenance and vali-
dation of their world-views than they are concerned about specific social
policy disputes.”® Where world-views are not threatened, fewer intractable,
socially debilitating and anxiety-producing policy disputes emerge in public
discourse.™*

242 See id. at 149.
243 Kahan, supra note 237, at 117.

244 cultural Cognition, supra note 234, at 164.
245 Kahan, supra note 237, at 145.

246 1d.

247 See id. at 151-53.

248 Kahan, supra note 237, at 146.

249 See id.

250 1d.

251 1d.

22 Seeid. at 152,

253 See id.

254 Kahan, supra note 237, at 152.
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Exploring the potential application of expressive overdeterminism to a
social policy problem in the United States, Kahan and his co-authors turn
their attention to gun control debates.”” In our society some people are in
favor of gun control and others are against it—both rely at some level on a
factual predicate regarding whether guns make us safer or not.”® There are
in fact, Kahan and his co-authors argue, divergent social scientific findings
respecting whether gun control laws result in less or more gun violence.”’
Again, it is highly unlikely that most Americans who support or oppose
such laws have reviewed and critically assessed such studies.”® Instead, by
operation of “cultural cognition,” communitarians tend to believe such laws
effectively stem violence, while individualists tend to believe such laws
lead to vulnerability and ultimately more violence.” Facing this predica-
ment, Kahan and his co-authors suggest an expressively overdetermined
gun-registration “bounty” system, wherein gun owners would be paid a
certain amount of money to register their guns with law enforcement.*®
Such a policy “would affirm the cultural identities of both gun-control sup-
porters and gun-control opponents simultaneously because both could see it
as an effective and fair solution to a collective action problem—even with-
out agreeing what that problem is.””' The bounty system is responsive to
the egalitarian’s concerns about the risk of violence from unregulated guns,
while also expressing to individualists that their decision to own a gun is a
good one, evidenced by the bounty they receive in the form of a cash pay-
ment.** Such expressive over-determinism ameliorates the need to deter-
mine who is “right” or “wrong” in the gun control debate; indeed, that ques-
tion has been quieted as a salient matter of social discord.”®

In his most recent extension of cultural cognition theory, Kahan argues
that “expressive overdetermination” should replace “public reason” as the
principled mode of policy discourse in liberal societies.”® “Public reason-
ing” refers to a prominent norm of liberal discourse, promoted by political
theorists such as John Rawls, which holds that arguments favoring a par-
ticular social policy should be advanced with reference to “the ‘overlapping

255 See Donald Braman, Dan M. Kahan, & James Grimmelmann, Modeling Facts, Culture, and
Cognition in the Gun Debate, 19 SOC. JUST. RES. 283, 288 (2005) (“The adoption of expressively over-
determined policies by identity vouchers can be expected to change the common perception that the
outcome of the gun-control debate is a measure of the social status of competing social groups.”); see
also Cultural Cognition, supra note 234, at 158-59 (discussing the gun control debate).

256 See Cultural Cognition, supra note 234, at 158.

257 [d. at 158 nn.38-39.

258 See id. at 149.

259 See id. at 158.

260 14, at 170.

261 cultural Cognition, supra note 234, at 170.

262 Id.

263 See id.

264 Kahan, supra note 237, at 151-53.
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consensus’ comprising values common to all (reasonable) comprehensive
views and distinctive of none of them.”?*> Under the norm of public reason-
ing, policies should not be advanced with reference to a specific world view
or a comprehensive vision of the good or the good life, as this will threaten
to alienate and even to subjugate one’s adversaries, just as the exercise of
such an approach by our adversaries might threaten to alienate or subjugate
us.” But Kahan argues that, from a cultural cognition perspective, public
reasoning is both impossible and undesirable.”” We are always inevitably
influenced by our own world-view, both in our assessment of current condi-
tions and in our pursuit of reform. Similarly, our adversaries, guided by
their world-views, are unmoved by what they (it turns our rightly) suspect
is superficial public reasoning on our part, serving as pretext for the ad-
vancement of a more sectarian purpose.”® The liberal discursive ideal of
“public reason” is a failure and our discourse is, and must necessarily be,
illiberal because of our cognitive limitations.*  Expressive-
overdeterminism “stands public reason on its head”® and enjoins us to
“infuse[]”*"" our discourse with expression in such a manner that “every
cultural group can find affirmation of its word-views within it.”**> This can
be instrumentally effective, as evidenced in the abortion and gun control
examples.”” But it is also ethically and normatively estimable, Kahan ar-
gues, as the discursant is obliged to explicitly acknowledge the manner in
which the policy she advocates advances her own cultural values, and she is
further made explicitly conscious of its effect on other people’s cultural
values.””*

Cultural cognition theory can no doubt plausibly explain the lack of
consensus in our society on the question of the obesity epidemic.””” A recent
study by Abigail Saguy and Kevin Riley analyzing “framing contests” over
obesity on the part of anti-obesity researchers and advocates on the one
hand, and “fat acceptance” researchers and advocates on the other, reveals

265 jq at 143 (internally quoting JOHN RAWLS, POLITICAL LIBERALISM 175, 217-18 (1993)).

266 See id. at 143-44.

267 See id. at 144.

268 14, at 144-45.

269 Kahan, supra note 237, at 144.
270 jq. at 145.

271
272

273
274

See Cultural Cognition, supra note 234, at 168-69, 170.

Kahan, supra note 237, at 145. One might be tempted to think that this is just what politicians
already try to do—it is Clinton-ian triangulation. Kahan argues that politicians are indeed the ones who
really have need of expressive over-determinism, but their commitment to the norm of public reasoning
keeps them from succeeding. Id. at 150. To the extent that they succeed politically, it is typically be-
cause the politician managed to appeal to the particular world-view of their supporters, rather than by
finding consensus. See id. at 149-50.

275 See supra text accompanying note 231.
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conceptual and discursive patterns that can plausibly be construed under the
cultural cognition framework.*"

Saguy and Riley acknowledge that “[t]he view that obesity is a serious
health problem dominates studies of obesity.””” Predictably endeavoring to
conform to the norm of public reason, anti-obesity academics and activists
have framed their efforts in terms of shared, overlapping values of prevent-
ing harm*”® and curbing enormous health care costs.”” However, in accord
with the chronic “illiberalism” diagnosis of cultural cognition theory, Saguy
and Riley argue that the writings and statements of these scholars and activ-
ists reveal that “debates over the nature of the condition have largely hinged
upon underlying moral assumptions about fat individuals and their behav-
iors.”” Saguy and Riley find that “a risky behavior frame” dominates anti-
obesity discourse, a frame that “emphasizes the extent to which body
weight is under personal control and implies that those who are fat have
unhealthy lifestyles while the thin make good food and exercise choices.””
Even as these authorities exhibit “a general recognition that body weight is
not completely under personal control, a risky behavior framing dominates
antiobesity literature and [in] . . . interviews with antiobesity researchers,
especially in discussion of remedies for obesity.”* Further, among “pro-
fat” researchers and advocates who deny that obesity is a significant social
problem and promote cultural acceptance and legal rights for “fat”** peo-
ple, Saguy and Riley similarly find an explicit, but superficial, adherence to
the norms of public reason.”® Much like their anti-obesity adversaries, “pro-
fat” scholars and activists point to scientific studies that dispute the extent
to which obesity is associated with adverse health.” They further argue that
it is discrimination against the obese generally, and in the provision of
health care in particular, and not obesity itself, that accounts for distinctions

276 See Abigail C. Saguy & Kevin W. Riley, Weighing Both Sides: Morality, Mortality, and Fram-
ing Contests Over Obesity, 30 J. HEALTH POL. POL’Y & LAW 869, 869-70 (2005).

277 1d. at 875.

278 1d.

279 See, e.g., Ronen Avraham & K. A. D. Camara, The Tragedy of the Human Commons, 29
CARDOZO L. REV. 479, 481 (2007).

280 14, at 871.

Bl 14, at 883.

282 14, at 884.

283 A number of people who write on the obesity epidemic freely use the word “fat,” sometimes
noting that it is has been embraced by “fat activists.” See generally Theran, supra note 173 (using the
word “fat” to discuss the problems of obesity). As it seems to me that many people do find that word
coarse or insulting, I prefer usually to use the terms overweight or obese.

284 Saguy & Riley, supra note 276, at 908, 915.

285 See, e.g., Saguy & Riley, supra note 276, at 874 (discussing activists and researchers who
disagree about whether obesity has adverse health effects); Theran, supra note 173 at 151 (“there is
increasing evidence that an individual’s fitness level—i.e., in terms of cardiovascular health, strength,
and endurance—is not much related to his/her weight, and that many of the health risks often touted as
associated with obesity may in fact stem from inactivity, regardless of weight.”).
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found in the health status of the overweight and obese.®® Saguy and Riley
argue that upon closer examination the discursive patterns of these advo-
cates reflect anxieties about identity and status preservation—concern about
being stigmatized and made into “a bogeyman”**'—rather than reflecting
the norms of public reasoning.®® We need not artificially force this evi-
dence into cultural cognition theory’s categorization scheme in order to
appreciate Saguy and Riley’s suggestion that there is a cultural values heu-
ristic operating behind people’s views on the obesity epidemic. Both groups
think they are basing their own claims on reason, while thinking that the
other group is blinded to the truth of the matter by their worldview. In fact,
both groups are right about the other, but neither is right about itself.

Expressive overdeterminism might help produce some kind of consen-
sus on how to respond properly to the obesity epidemic. One could imagine
an overdeterministic idiom of obesity epidemic analysis. On behalf of indi-
vidualists, obesity analysts advocating a robust regulatory response to situ-
ational influences on the problem might emphasize that what is at stake in
this quandary is the dignity and individual freedom of people in our society.
To the communitarian, the harms suffered by the overweight and obese
might be emphasized. Nevertheless, the problem with Kahan’s approach is
the agnosticism it exhibits with respect to the world-views he identifies.
Just as Kahan claims that his critique of public reason is not political but
cognitive, my critique of expressive-overdeterminism is cognitive, not po-
litical. T urge a counter-intuitive scrutiny of the dispositionist discourses
that are running amok through our world-view heuristics. Kahan would
have us patronize them. As I have argued in the previous Sections, such
patronization leaves the analyst chronically inattentive to the problem of
market manipulation, which remains unseen, un-theorized, and unregu-
lated.” Indeed, it plays no part in the basic framework of cultural cognition
theory. Instead of an ecumenical expressive overdeterminism, what we
need are discursive “rules” or suggestions that give attention to the biases of
our world-views, decisional rules, presumptions, and orientations—
discourse that might in cumulative fashion expel the heuristics our behav-
ioralism has aided us to discredit.

Indeed, if Kahan’s argument is that social discord is a result of expres-
sive under-determinism, then another way of putting his point might be that
where we do see relative consensus, there might already be overdetermin-
ism at work in the discourse. While people express different opinions about
obesity when asked, the obesity epidemic is hardly a hot-button social is-

286 Saguy & Riley supra, note 276, at 883.

287 4. at 893 (quoting their own interview with Mariln Wann, a prominent figure in the fat accep-
tance movement).

288 See also Broken Scales, supra note 6, at 1726-27 (providing a parallel exegesis with respect to
system justification theory and the conception of obesity entertained among people who are obese).

289 See supra Part ILA.
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sue. The absence of deep antagonism may be reflective of a present consen-
sus on the issue, and this may suggest that discourse on obesity is already
expressively overdetermined. The root of that overdeterminism is disposi-
tionism. It speaks to, influences, and quiets concern about the obesity epi-
demic across particularized world-views. If this is true, then what we need
is a discursive idiom that will disrupt this consensus. One way of doing so
is to repudiate dispositionism and develop a discourse on unbounded situa-
tion.

Further, it is crucial for the cultural cognition theorist to appreciate
again that our cognitive predicament is not happening internally, within
“bounds.”™® Worldviews and worldview heuristics are sought after and
contested, on a playing field that is not level. As I have emphasized, market
actors have an abiding interest, indeed, an existential interest, in the main-
tenance of dispositionism.”" In explaining the persistence of differing as-
sessments of public policy problems, Kahan credits a kind of ironic by-
product of an important norm within formal scientific discourse: “[T]he
academy tolerates and even encourages competitive dissent. As a result,
cultural advocates will always be able to find support from seemingly quali-
fied experts for their perception that what’s ignoble is also dangerous, and
what’s noble benign.”** But this is too naive and too sanguine a view of the
production of science surrounding controversial social issues. As Hanson
and Kysar showed that with respect to the smoking “controversy,” the to-
bacco industry was able to “capture” scientific discourse on the subject by
pumping millions of dollars into research to create the appearance of varied
scientific opinions on an issue which in science, was unadulterated by such
influence—settled.®® Such studies provided the ambiguity that smokers,
already motivated to doubt the science indicating that their addiction was
deadly, needed to continue viewing their own smoking as unproblematic.**
The cacophonous discourse on smoking was thus neither a product of the
internal norms of science nor those of public reasoning generally—it was
the result of manipulation, a manipulation to which we, by operation of
world-view heuristics and other psychological processes, were vulner-
able.”

In previous work, I have endeavored to demonstrate that the same
“deep capture” process is evident within broad social discourses surround-

290 See supra text accompanying notes 108-11 (critiquing the idea of “bounded” rationality).

21 gee infra text accompanying notes 306-21 (emphasizing the crucial part that dispositionism
plays in corporate law).

292 Kahan, supra note 237, at 124-25.

293 See Jon D. Hanson & Douglas A. Kysar, Taking Behavioralism Seriously: Some Evidence of
Market Manipulation, 112 HARV. L. REV. 1420, 1467-1553 (1999) (describing industry efforts to ma-
nipulate consumer-risk perception regarding smoking, with specific reference to manipulation of sci-
ence).

294 1d. at 1506.
295 1d.
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ing the obesity epidemic.” I do not advocate an expressively over-
deterministic idiom, but instead, at least with respect to obesity analysis, an
idiom that is determined to discern and restrain the power of world-views
that in our social discourse are already cognitively advantaged and dispro-
portionately patronized.

V. AMELIORATING THE OBESITY EPIDEMIC: A CORPORATE LAW
APPROACH

Lawrence Gostin has usefully categorized eight types of interventions
presently available to stem the tide of overweight and obesity: disclosure,
tort liability, regulation of food marketing to children and adolescents, taxa-
tion, school and workplace policies, zoning regulation, health monitoring
and surveillance, and food prohibitions.”” Efforts in these areas are under-
way in many places, most at the state and municipal level.*® The cumula-
tive effect of such policy innovations will no doubt contribute substantially
to curbing the obesity epidemic. The foregoing analysis has meant to ex-
plore why such reactions are necessary and justifiable. Such efforts, as I
suggested earlier, have to date largely been directed at children.” T intend
the foregoing exegesis to provide an understanding of the importance of,
and the justification for, extending such efforts to adults. Further, I have
emphasized the importance of not mistaking regulatory responses that are
appropriate for the affluent, or for people of specific genetic backgrounds,
as policies that will be responsive to the needs of everyone.*®

But there are also reasons to doubt that such regulatory approaches are
likely to be successful. First, the problem of dispositionism will make it
difficult to engender broad public support for strong versions of most of the
approaches Gostin catalogues. Second, irrespective of public opinion, there
is the problem of regulatory capture. The narrow interests of food compa-
nies, coupled with their size and their concentrated wealth, give them tre-
mendous advantages over dispersed consumers in the competition for regu-
latory favor.*® These two problems converge in the problem of deep cap-

296 See Broken Scales, supra note 6, at 1757-69; Yosifon, supra note 30, at 519-25.

297 Lawrence O. Gostin, Law as a Tool to Facilitate Healthier Lifestyles and Prevent Obesity, 297
J. AMER. MED. AssocC. 87 (2007) (reviewing the basic arguments in favor or against each of these
approaches).

298 See generally id. (describing local government and states’ efforts to utilize various legal tools to
curb behavior leading to obesity).

299 See supra text accompanying note 15.

300 gee supra text accompanying notes 217-22.

301 See generally MARION NESTLE, Foob PoLITICS: HOW THE FOOD INDUSTRY INFLUENCES
NUTRITION AND HEALTH (2002) (analyzing corporate influence on state and federal regulation of food
industry); see also MICHELE SIMON, APPETITE FOR PROFIT: HOW THE FOOD INDUSTRY UNDERMINES
OUR HEALTH AND HOW TO FIGHT BACK (2006) (analyzing food industry influence on food policy).
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ture—the corporate promotion and entrenchment of a particular, disposi-
tionist conception of consumer behavior, to both regulators and consumers
themselves.*® In light of this entanglement, I will conclude here with a brief
examination of one additional idea that might be added to the taxonomy of
available policy responses to the obesity epidemic. I propose a corporate
law solution.

As T previously stated, the obesity problem is polygenetic.*” T did not
intend anything in this Article to suggest that the problems of power eco-
nomics and market manipulation are the sole or even the principle causes of
the obesity epidemic. Nevertheless, I have argued that there can be little
doubt that these dynamics are at least part of the problem, and that they
should be remedied. I have argued that the kind of market manipulation
evident in the obesity context results from the ravenous pursuit of profit by
powerful corporations operating in competitive markets. Behind both the
power and the pursuit is corporate law.

Our corporate law bestows tremendous advantages on corporations
that allow them to efficiently gather large amounts of capital. These conces-
sions include limited liability, indefinite life, and favorable taxation, to
name just a few.” Such aggregation enables economies of scale and other
efficiencies that make corporations very powerful. The purpose that our
corporate law intends to be served by such power, however, is the public
interest.*® According to leading corporate law scholars Henry Hansman and
Reinier Kraakman, “all thoughtful people believe that corporate enterprise
should be organized and operated to serve the interests of society as a
whole, and that the interests of shareholders deserve no greater weight in
this social calculus than do the interests of any other member of society.”*®
After all, while shareholders certainly have some property interest in the
stock they invest in, they surely do not have the right to the benefits be-
stowed on the corporate form in law.*”

302
303

See supra notes 49-55 (discussing “deep capture”).
See supra Part LA.

304 Chen & Hanson, supra note 67, at 54, 144, & n.505.

305 14, at 66.

306 Henry Hansmann & Reinier Kraakman, The End of History For Corporate Law, 89 GEO. L.J.
439, 441 (2001).

307 1 am deliberately flouting the “nexus-of-contract” theory of the firm in favor of the “entity”
theory, but only as a matter of exegesis. See Ronald J. Gilson & Charles K. Whitehead, Deconstructing
Equity: Public Ownership, Agency Costs, and Complete Capital Markets, 108 COLUM. L. REV. 231, 241
(2008) (defininig the “nexus of contract” theory as a conception of “the corporation as an equilibrium
among actors, including shareholders, creditors, and managers, who bargain within a complex set of
relationships with the corporate entity at the center”). The real point is that both theories must rest
ultimately on a “public interest” justification. I read Hansmann and Kraakman to sanction this conflation

in The End of History for Corporate Law:
In a hoary debate that cuts across jurisdictional boundaries, proponents of the view that cor-
porations exist by virtue of a state “concession” or privilege have also been associated with
the view that corporations ought to be governed in the interests of society-or all corporate
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In what may at first blush appear to be a paradox (or worse), while the
purpose of our corporate law is the public interest, the central rule of our
corporate law is that firms should primarily pursue profits on behalf of
shareholders.*® Indeed, while they insist that all “thoughtful™® people
know that corporations are public institutions, Hansmann and Kraakman
also write that “[t]here is no longer any serious competitor to the view that
corporate law should principally strive to increase long-term shareholder
value.”*"” Corporate theory unravels the seeming paradox by explaining that
the shareholder primacy norm does serve the public interest, and that it does
so better than would any alternative norm for corporate conduct.*'' Share-
holder primacy, like other concessions, creates a strong incentive for capital
investment. Such accumulation serves worker interests by creating oppor-
tunities for employment; more profits mean more opportunities for further
investment and employment.’'* Consumers, my focus here, similarly benefit
from the efficiencies from capital aggregation that shareholder primacy
provides.’”” Economies of scale and the diligent pursuit of profit give firms
the power and the discipline to provide products and services for consumers
at competitive prices.’"* Escalating profits thus signal heightened states of
consumer preference satisfaction.’” Consumers are able to monitor their
stake in the social enterprise of the firm through their decisions to consume
corporate goods and services or not.”'® Consumer interests are also backed

constituencies-rather than in the private interest of shareholders alone. Conversely, propo-
nents of the view that the corporation is at bottom a contract among investors have tended to
advance the primacy of shareholder interests in corporate governance. In our view the tradi-
tional debate between concession and contract theorists is simply confused. On the one hand,
corporations—whether “concessions” or contracts—should be regulated when it is in the
public interest to do so. On the other hand, the standard model is, in effect, an assertion that
social welfare is best served by encouraging corporate managers to pursue shareholder inter-
ests.
Hansmann & Kraakman, supra note 306, at 441 n.5 (internal citations omitted). In other words, “[a]ll
thoughtful people” must see that contract theories rest on a particular kind of regulatory apparatus (one
which, for example, enforces agreements) and thus must ultimately seek justification in consequentialist
claims, no less than do entity theories, which emphasize the more specific benefits that corporations
receive in law. See also KENT GREENFIELD, THE FAILURE OF CORPORATE LAW 45-47 (2007); Chen &
Hanson, supra note 67, at 87-88 (dissecting the false categories of “markets,” on the one hand, and
“regulations,” on the other).

308 podge v. Ford Motor Co., 170 N.W. 668, 684 (Mich. 1919) (“A business corporation is organ-
ized and carried on primarily for the profit of the stockholders.”) See D. Gordon Smith, The Shareholder
Primacy Norm, 23 J. CORP. L. 277, 278 (1998).

309 Hansmann & Kraakman, supra note 306, at 441.
310 14, at 439.

3 14 at444 & n7.

312 Chen & Hanson, supra note 67, at 47.

313 1d. at22.

314 1d.

315 See generally Broken Scales, supra note 6, at 1689.

316 74 at 1690.
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by other regulatory institutions, including consumer protection statutes.’'’
While the consumer can monitor the firm at the cash register, after share-
holders have invested their capital, there is little opportunity for them to
watch over or control what is done with it. The open-ended nature of capital
investment, coupled with the absence of shareholders from corporate con-
trol, requires that firm directors be bound to shareholder interests by the
golden yoke of fiduciary obligation.*'®

Roberto Unger has urged legal scholars to shun what he calls “the fet-
ishization of institutions,” a problem he describes as:

the belief that abstract institutional conceptions, like political democracy, the market econ-
omy, and a free civil society, have a single natural and necessary institutional expression. In-
stitutional fetishism is a pervasive type of superstition in contemporary culture. It penetrates
each of the disciplines mentioned earlier [including legal analysis], and it informs the lan-
guage and debates of ordinary politics. The old-fashioned idea of enlightenment would today
best be applied to efforts to dispel the institutional fetishism vitiating orthodox doctrines in
each of the social disciplines. Dispelling it would be the full-time job of a generation of so-
cial critics and social scientists.”

The view that we are at the “end of history” for the basic design of
corporate law reflects the fetishization of institutions that Unger laments.
The behavioral critique can help us to break the spell of this fetishism, and
it can inform our imagination of alternative institutional arrangements.
There may indeed be many areas of the economy and our social life in
which shareholder primacy operates quite effectively, but even the broad
viability of the norm does not mean that it is appropriate in all areas. It may
be socially useful in particular in the area of food to depart from the share-
holder primacy norm. With a realistic picture of consumer behavior in food
markets in place, we might easily see that in this context consumers are in

317 Indeed, the availability of other regulatory agencies is, within the shareholder primacy regime, a
crucial backstop for protecting the interests of any stakeholdres that cannot, given firms’ advantages,
cannot effectively use contract to protect themselves. A point which Hansmann and Kraakman under-
score:

Of course, asserting the primacy of shareholder interests in corporate law does not imply that
the interests of corporate stakeholders must or should go unprotected. It merely indicates that
the most efficacious legal mechanisms for protecting the interests of nonshareholder con-
stituencies—or at least all constituencies other than creditors—lie outside of corporate law.
For workers, this includes the law of labor contracting, pension law, health and safety law,
and antidiscrimination law. For consumers, it includes product safety regulation, warranty
law, tort law governing product liability, antitrust law, and mandatory disclosure of product
contents and characteristics. For the public at large, it includes environmental law and the
law of nuisance and mass torts.
Hansmann & Kraakman, supra note 306, at 442.

318 See Hansmann & Kraakman, supra note 306, at 441-42 (adumbrating the basic elements of this
script); see also GREENFIELD, supra note 306, at 234-236 (critiquing the script); Chen & Hanson, supra
note 67 (critiquing the script).

319 ROBERTO MANGABEIRA UNGER, WHAT SHOULD LEGAL ANALYSIS BECOME? 7 (1996), avail-
able at http://www.law.harvard.edu/faculty/unger/english/whatsa.php.
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as much need of a place in the boardroom, representing their interests, as
are shareholders. The consumer relationship to food need not solely be me-
diated by contract, tort, and administrative agencies—it can happen also in
corporate law.

It is clear that the competitive ferocity enflamed by the shareholder
primacy norm has contributed substantially to the obesity epidemic.*®* This
influence could be contained if firms in this market were made fiduciaries
of consumers as well as of shareholders. This corporate purpose could be
served in part by a consumer advocate representative on boards of directors.
Consumers at large could elect such an advocate, exercising voting shares,
though having no residual claims on profits. Such advocates would serve as
agents of the public in the internal decision-making processes of the firms.
Beyond specific consumer representatives on the board, the fiduciary obli-
gation of the entire board of directors might be expanded to require care not
just of shareholder interest, but also consumer interest.**'

Traditional corporate law scholars argue that acrimony and board pa-
ralysis would ensue if “stakeholders™ other than shareholders were given a
place in the boardroom.*”* As Ron Chen and Jon Hanson point out, this
claim seems to be at odds with the fundamental justification of the profit
norm, from the perspective of consumers’ interests, which is that firms are
good at knowing what consumers want and are motivated to give it to them,
that is, that consumer and corporate interests are already aligned.”” The
problem of acrimony is only introduced when different stakeholders indeed
have at least potentially adverse interests. Yet corporate law need not nec-
essarily fear acrimony. As Kent Greenfield argues in connection with his
support for worker representation on boards:

Making the board less insulated and less homogenous will make decisions more difficult
simply because more views will have to be taken into account, and the board will be forced
to compromise on a decision that is acceptable to a majority or plurality of stakeholders . . . .
The real question is whether additional diversity results in decisions that are worth the extra
effort, and here there is reason to be hopeful. Numerous studies have shown . . . that ‘defec-
tive decision making’ is ‘strongly correlated” with structural flaws such as ‘insulation and
homogeneity.’324

320 gee supra note 155 and accompanying text; see also Broken Scales, supra note 6, at 1688.

321 This is a combination of co-determination and multiple-constituent approaches to corporate law
reform. I am informed here by Kent Greenfield’s exegesis and proposal regarding worker representation
on corporate boards. Supra note 307, at 146-52.

322 See Hansmann and Kraakman, supra note 307, at 445 (“The growing view today is that mean-
ingful direct worker voting participation in corporate affairs tends to produce inefficient decisions,
paralysis, or weak boards, and that these costs are likely to exceed any potential benefits that worker
participation might bring.”). Curiously, Hansmann and Kraakman’s otherwise meticulously referenced
article provides no citation for this proposition. Id.

323 Chen & Hanson, supra note 67, at 47.

324 GREENFIELD, supra note 307, at 151.
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Even with respect to corporate boards, there is evidence that the most
contentious boards are the most successful.’” Indeed, many of our institu-
tions and methods of social and personal decision-making embrace the
creative value of discursive antagonism, or at least of giving different views
opportunity for expression.””® There is no reason that corporate decision-
making necessarily needs to be an exception. Again, the claim is not that
consumers should always be fiduciaries of all firms they do business with,
but rather to suggest that they might be for some types of firms. While food
is in some ways like any other consumer good, it also unique in its funda-
mentality—it is an essential and basic ingredient of human life. And, as I
have argued, its deeply evolutionary nature, perhaps maladaptive to present
circumstances, is one that is both opaque to our conscious understanding
and unusually susceptible to situational manipulation.

If a fiduciary concern for consumers were insufficient, more aggres-
sive approaches are available within corporate law. One possibility would
be to remove the shield of limited liability from firms operating in certain
areas of the food market. The benefit of limited liability is the tremendous
incentive it provides to capital investment. The justification for it rests pri-
marily on the idea that limited liability is merely a contract term to which
anyone who deals with a corporation agrees. That sunny tale, of course, is
not so warm to the uncompensated tort victim who did not negotiate her
terms with the firm. Corporate law has no effective answer to this problem
other than to point to alternative remedies for tort victims, such as common
law tort claims, first party insurance, and social safety nets.””” One reason to
remove limited liability for some kinds of food firms would be to ensure
that victims identified by tort law in the area of overweight and obesity can
be made whole. Indeed, removing limited liability may even follow neces-
sarily if we were to adopt the previous suggestion of recognizing fiduciary
obligations to consumers. But another reason to remove limited liability
might be for the express purpose of stunting the growth of markets that
such limited liability creates and exploits. Limited liability makes it possi-
ble for people to invest money and walk away clear of any consequences of
their capital. In areas of social life where ill consequences predictably result
from easy capital aggregation, the engines of limited liability may be doing
more harm than good.

The corporate law reforms suggested here might substantially help the
obesity problem in this country. Such reforms are not an alternative to pre-
sent policy responses, but rather should be advanced alongside them. As

325 4. (citing CASS SUNSTEIN, WHY SOCIETIES NEED DISSENT 28 (2003) (quoting Jeffrey A.
Sonnenfeld, What Makes Great Boards Great, 80 HARV. BUS. REV. 106, 111 (2002))).

326 For example, deliberative democratic processes, the adversarial system, etc.

327 See generally Henry Hansmann & Reinier Kraakman, Toward Unlimited Shareholder Liability,
100 YALE L.J. 1879 (1991) (arguing that a general rule of unlimited pro rata shareholder liability for
torts provides greater efficiencies than does the contemporary unlimited liability regime).
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Greenfield wrote advocating worker representation on Boards as an ap-
proach to the problem of stagnant worker wages, “[o]ne need not conduct a
comprehensive comparison of corporate law tools with various other regu-
latory initiatives to decide that changes in corporate law offer great possi-
bilities . . . . [T]he durability of the problem[] indicates that new initiatives
from corporate law should be seriously considered.”**® Indeed, making food
firms fiduciaries of consumers might make it much easier to pursue reform
through other regulatory institutions, such as those listed by Gostin, as
those institutions may now be freed by multi-fiduciarism from their capture
by shareholder primacy.

It should be clear that there is nothing in this institutional experimenta-
tion that unduly limits individual choice. This is not about banning any
product or discourse. Gregory Mitchell argues that the reformative impulse
of the behavioral critique is, from the libertarian perspective, unfairly redis-
tributive:

If the cafeteria director helps diners with low self-control gain some greater control over their
impulses and eat less, then she may need to raise prices, meaning that diners with high self-
control may now bear some of the cost of the libertarian paternalist policy. In general, in any
domain where resources are limited and the increased costs of a libertarian paternalist policy
cannot be externalized the cost of increasing benefits to irrational persons is likely to be
borne by rational persons.329

But neither shareholders nor other consumers are entitled to the spoils
of power economics. It is only by manipulating “low self-control” consum-
ers that prices are kept low for high self-control types. Where that manipu-
lation is made possible by the benefits bestowed in corporate law, those
with high self-control have not lost anything to which they are entitled
when prices rise due to changes in those benefits.

CONCLUSION

The proposals advanced here are relatively modest. I embrace the pos-
ture of humility that Issacharoff has promoted in all of his writing about the
implications of “behavioralism.”* The critical suspicion and a scrutiny that
has motivated the foregoing theoretical inquiry into obesity epidemic analy-
sis must also be brought to bear on the policy prescriptions such inquiry
suggests. Reformative incrementalism is attendant to the general humility
that our social science informs us we would be wise to hold with respect to

328
329
330

GREENFIELD, supra note 307, at 183.

Libertarian Paternalism, supra note 191, at 1274 (footnote omitted).

See supra text accompanying notes 178-219. Similar warnings appear in Issacharoff’s other
articles. See generally Issacharoff, The Difficult Path From Observation to Prescription, supra note 178;
Issacharoff, Can There Be a Behavioral Law and Economics?, supra note 178.
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any of our theories about ourselves and the world, given our cognitive limi-
tations and motivational biases. Moreover, just as our social science reveals
that we should be cautious when guided by our intuitions, the history of
social science and the sciences generally is replete with corrections, rever-
sals, and repudiations of beliefs once held to be true. Incrementalism and
skepticism are thus the proper pace and posture. The prudence of such hu-
mility, however, should not be taken to cast doubt on the urgency of the
need for reform, nor the strength of the justification for it.





