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THURGOOD MARSHALL: CASES IN CONTROVERSY

Stephen Higginson

INTRODUCTION

During oral argument iBrown v. Board of Educatighjustice Frak-
furter took a break from his constitutional
istotrytoseetese things clearly witBout a simpl:.
Frankfurter was speaking to NAACRtarney Thurgood Marshall, who, as
an attorney and later asJustice himself, utilized the compressed dialogue
of courtroom controversy to propound simgled illuminating truths that
drove constitutional outcome§his compressiomwhich occurs during case
controversy attorney argument tested by juddeigsvolves a procesthat
may be termedonstitutionalreductionism Constitutionalreductionismis
the reductionof a constitutional argument to a catsterminative point
wit hout sl i pping i nThisArfickiexplpresihbw i ng dar knes:
cases, during controversy, reveal this constitutional compression; whereas,
these same cases, in announced doctrine, dfulhotarticulate the reder
tionist logic thatwas pivotal to each outcom€onsider, for example, two
adjacent advocacy moments during oral argumerBrown v. Board of
Education keeping in mind that neithef these moments is discussed in
traditional casebookmaterials covering constitutional law and tBeown
case’

*  AssistantProfessor of Law, Loyola College of Law, New Orleans, Louisiaaan grateful to
Etheldra Scoggin, of the Loyola University New Orleans Law Library, and my research assistants Chun
Kuo, Trong Nguyen, Peter McArdle, and David Meyer, for their assistance helping retrieve and-incorp
rate Supreme Court oral argumemsyone working in the @a of Supreme Court advocacy must
acknowedge the remarkable contribution made by Professor Jerry Goldmmarhis OyezProject,
http://www.oyez.org The OyezProject providesinter alia, transcripts and accompanying audioard-
ings of Supreme Court oralgumentsThe advocacy settions that accompany this Articdee given in
the text, and also, with generous permission from Professor Jerry Goldman, theg hregrd audibly
by clicking on the link irthe correspnding footnote.

1 347 U.S. 483 (1954).

2 Transcript of OraReagumentat 30, Briggs v. Elliott, 98 F. Supp. 529 (E.D.S.C. 1951) (No.
101) reprintedin 49A LANDMARK BRIEFS AND ARGUMENTS OF THESUPREME COURT OF THEUNITED
STATES: CONSTITUTIONAL LAW 478 (Philip Kurland & Gerhard Casper eds. 8pFor other sources of
SupremeCourtoral arguments, see Supreme Court of the United States, www.supremecourtus.gov and
Oyez: U.S. Supreme Court Medkdtp://www.oyez.org.

3 Prominent constitutional law casebooks do not cite to, much less link tecempefrom, any
actual lawyer advocacy, written or oral, submitted in this landmark Sage.e.g.DANIEL A. FARBER,

WILLIAM N. ESKRIDGE JR. & PHILIP P.FRICKEY, CONSTITUTIONAL LAW 59-86 (3 ed. 2003) (an entire
chapter, including nearly thirty pagesofpeci fi ¢ case discussion, urges that studer
paragraphs of vy ourFARBERIBUPfa @tr74, yes peenis no amalydis rofi the figtuo
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First, Thurgood Marshall, responding to Justice Reed, reducedihis a
vocacy argument against a century of precedent supporting segregation into
a fiveword nonlegal, norfactual imperativewhich is italicized below:

MR. JUSTICE REEDIs it fair to assume that the legislation involving South Carolina, as
these cases do, was passed for the purpose of avoiding racial friction?

MR. MARSHALL: | think that the people who wrote on it would sayttivéou bear in mind
in South Carolind | hate to mention & but that was right in the middle of the Klan period
and | cannot ignore that point. . .

MR. JUSTICE REEDIn the legislatures, | suppose there is a group of people, at least in the
South, who woud say that segregation in the schools was to avoid racial friction.

MR. MARSHALL: Yes, sir. Until today, there is a gostzed body of public opinion that
would say that, and | would say respectable public opinion.

MR. JUSTICE REEDEven in that situatio, assuming, then, that there is a disadvantage of
the segregated group, the Negro group, does the legislature have to wegfivesn lihe
disadvantage of the segregated people and the advantage of the maintenance of taw and o
der?

MR. MARSHALL : | think that the legislature should, sir. But | think, considering theslegi

latures,. . . | know of no Negro legislator in any of these states, and | do not know whether

they consider the Negrob6s side or nowho |t is just a fact.
will say that it was and is necessary, and my answer to that is, even if the concession is made

that it was necessary in 1895, it is not necessarybemause people have grown apd wn-

derstand each other.

They are fighting together and living togethFor example, today, they are working together

in other places. As a result of the rulings of this Court, they are going to school together on
the higher level. . . . | think when we predict what might happen, | know in the South, where

| spent most ofmy time, you will see white and colored kids going down the road together to
school. They separate and go to different schools, and they come out and they play together.
| do not see why there would necessarily balite if they went to school togeth‘ér.

This courtroom exchange provides invaluable insight into the unartic
lated judicial reasoning behind the ultimate decision. The insight provided
is especially apparent when comparing Thurg
doctrinal point against the applicatiof stare decissibecause peopl e
have gréoathe secpnd advocacy momethie responslis opp-
nent, @&orney John Davis, found to be unsayable:

Ibriefs submitted, nor any excerpts of oral argument exchange in the Cseet)also.e.g, ERWIN
CHEMERINSKY, CONSTITUTIONAL LAW 556-80 (3d. ed. 2007 JESSEH. CHOPER ET AL, CONSTITUTION-
AL LAW 1207-15 (%h ed. 2001);WiLLIAM COHEN, JONATHAN D. VARAT & VIKRAM DAVID AMAR,
CONSTITUTIONAL LAw 730-32 (12th ed. 2005DONALD E. LIVELY ET AL., CONSTITUTIONAL LAW 664
99 (A ed. 2000)NORMAN REDLICH, JOHN ATTANASIO & JOEL K. GOLDSTEIN, CONSTITUTIONAL LAW
66264 (4th ed. 2002)RONALD D. ROTUNDA, MODERN CONSTITUTIONAL LAW 64351 (7th ed. 2004);
GEOFFREYR. STONE ET AL, CONSTITUTIONAL LAW 469-88 (5th ed.2009; KATHLEEN M. SULLIVAN &
GERALD GUNTHER, CONSTITUTIONAL LAW 671-79 (15th ed. 2004)
4 Transcript of OraArgument atl6-17, Briggs supranote?2, at 34546 (emphasis added)
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MR. JUSTICE FRANKFURER: Mr . Davi s, do you think that fequal o i s a
t han fAcomnmertclee bsett avteees 0 ?

MR. DAVIS: Less fluid?
MR. JUSTICE FRANKFURTERYes.
MR. DAVIS: | have not compared the two on the point of fluidity.

MR. JUSTICE FRANKFURER: Suppose you do it now.

This pinprick moment, appreciated by lawyers and judges alike, came
to a conclusion as follows:

MR. DAVIS: That what is unequal today may be eqoaidrrow, or vice versa?
MR. JUSTICE FRANKFURTERThat is it.

MR. DAVIS: That might be. | should not philosophize abodt .

This glimpse of oral argument before the Court, Wwhizgemorializes

the successes and failures of the | awyersbd
how Marshall won the stare decisis arguewhich casebooks imply is
so confoundingMar shal |l 6s ability to compress effec

argument into a comon-sense distilled answer about Americans having
Agrown upodo demonstrates the determinative i
In contrast, Davis failed to articulate why the equal protection doctrine is
less fluid than the interstate commerce doctrine.
My propositions in thisArticle are several.First, at a general level, it
is imperative that scholars -gdign their analysis with the controversies
judges resolvé;and, as a specific proposition, it is imperative that scholars
recagnize that constitutional eimge occurs more in the formative moment
of controversy than in the resolving decisidihese propositions are tested
with approximately one dozen momentscoftroversy when Justice Thu
good Marshall punctuates the iteequi l i brium of
tional argument with dispositive reductionist challenges, as he @tbimn
as a lawyerPaying less attention to constitutional result, and closen-atte
tion to constitutional controversy, shows that even in decisions Justice Ma
shall does not authothe Court grounds its decisions on the constitutional
bedrock he unearthed and the Court resolves doctrinal disharmony he e

5 1d. at 34, Briggs supranote2, at 33233.

6 See, €.g STONE, supranote 2, a# 7581

7 This purpose to reconnect scholarship with the controversies lawyers submit talithial |
department is not novebee generallK. N. LLEWELLYN, THE BRAMBLE BUSH: ON OUR LAW AND ITS
Stupy (1930). But it is pressingSeeAdam Liptak, When Rendering Decisions, Judges Are Finding
Law Reviews IrrelevantN.Y. TIMES, Mar. 19, 2007 at A8
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posed. Second, thidArticle demonstrates that compressed dialogue can be
used effectively not just, as Brown?® when an inspectm Justice (Frak

furter) aligns with a provoking attorney (Marshall), but also whennan i
specting Justice (Marshall) disagrees with a provoking attorney, as occurred
in United States v. Nixofi Third, thisArticle argues that compressedneo
stitutional argurents have been determinative of outcomes, but are not
openly acknowledged in written opinions, and accordingly, these arguments
largely haveeluded scholarly consideratiohio support this argument three
examples are offered, which focus on tmmstitutional reductionismJus-

tice Marshall articulated in controversies before the Céutrth, thisAr-

ticle explores how the Case and Controversy Clause compels focus on the
constitutional conversation judges elicit from lawyeZglebrated constit

tional decisons, like Gideon v. Wainwrightt Miranda v. Arizong? and
Hamdi v. Rumsfe|®# were informed by the realization that lawyers, through
controversy, are a necessary part of constitutional deaisaking.Finally,

this Article concludes by contending that ghsame dynamit priorities
salient in controversy but hidden in outca@mapplied to the framing of our
Constitution and continues to control significant decisions announced by
the Supreme Coutt.

l. USING CONSTITUTIONAL REDUCTIONISM TO REJECTEXPANSION OF
CONSTITUTIONAL DOCTRINE

Consider the following formative constitutional moments, won or lost
by clashing lawyers in conversation with Justice Marshall usornstiu-
tional reductionisnmo press reduced Fourth Amendment precepts.

A. Arizonav.Hicks Altbmt amloki ng about the guilty per s

On December 8, 1986itarney Linda Alers, Special Assistant Atto
ney-General of Arizona, stood before the Supreme Court and proposed that
the Fourth Amendment should be interpreted to allow subclasses of
searche®’ justas the Court had decidedTerry v. Ohicthat there are $u4

8 See, e.ginfra Partl.A. (discussingArizona v. Hicks 480 U.S. 321 (1987)).

9 See sprapp.741-43.

10 418 U.S. 683 (1974).

11 372 U.S. 335 (1963).

12 384 U.S. 436 (1966).

13 542 U.S. 507 (2004).

14 seeinfraPartV.

15 seeTranscript of Oral Argument at 84, Arizona v. Hicks 480 U.S. 321 (1987) (No. 85027),
1986 U.S. RANS LEXIS 150,at *9-14.



File: 04-HigginsonRevised.doc Created on3/11/2008 1:36:00 PM Last Printed5/4/2008 12:56:00 PM

2008 THURGOODMARSHALL: CASES INCONTROVERSY 745

classes of seizurésShe argued: Why not permit police égamineyour
television to read its serial number, or check its brand, and say that is re
sonable for purposes of the Fourth Amendmém?other words, she gu
gested that police should be allowed to do small searches based osdess su
picion than prbable cause, or even based on no suspicion &tlallerry
approvedthis for lesser interferences wigieople, like frisks, why not for

propety?
Scholars of the Fourth Amend-ment |l argely
tion of Aker so6 c o rAszona vv.uHicksoTiey lgivear gu me n't i n

comparative acclaim to the majority opinion authored by Justice Scalia and
to Justice O6Conmourdsordy sisreqnFdhretaivord ngut hor i
scholars focus on the result (i.e., the opinion setting forth the decision on
theissueywhi ch reveals only the ouheer | ayer of
written opinion fails to address the importance of constitatioeductio-
ismd the decisiveness of driven principlehat Justice Marshall applied to
the controversy during oral argument, when the constitutional question was
still open.

Justice Marshall déds unanswerable reducti on
eventual majoty opinion came in this exchange, where he exposed that the
gover nment request for Ai nspectiond authori
premise as well athat it portended aexpansive list of Fourth Amendment

rummaging:
[MR. JUSTICEMARSHALL]: Mrs. Akers,the case that says, you can search for cocaine,
and itds okay, that sets a precedentivat hat anybody with co
cy. If we in this case say that he can search a TV set, then that means that he canyearch an
bodyds TVngeti uodmst ances. And |1 6m sure you dondét want to
MRS.AKERS Wel |, Your Honor, | believe that the same interes

same illegitimate interest in contraband or in stolen property.

[MR. JUSTICEMARSHALL]:l 6 m niong taab kut the guilty person. I 6m tal kin
innocent person.

MRS. AKERS If, Your Hono®

[MR. JUSTICEMARSHALL]: Under that case, any incent person with powder in his

room has a chance of being searched, as of right 8ouf.we rule fully withyou, then ap-

body with a TV set has a possibility that somebodyés goir
And you dondt want to go that far, do you?

16 seeTerry v. Ohio,392U.S.1, 9(1963).
17 SeeTranscript of Oral Argument at Blicks supranotel5, at *3.
18 |d. at 22,Hicks, supranote 15, at *22.
19 |d. at 19,Hicks, supranote 15, at *19.
20 480 U.S. 3211987).
21 See, e.gJOSHUADRESSLER& ALAN C.MICHAELS, 1 UNDERSTANDING CRIMINAL PROCEDURE
244-46(2006)(di scussing Scaliads majonity opinion and O6Connords d
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MRS. AKERSYour Honor , | donot have any problem with going th
think the interestrid

[MR. JUSTICEMARSHALL]: Well, | do. | have trabled | have trouble with you searching
my TV set.

MRS. AKERS Your Honor, | believe that the information that could be conveyed from the
[search of thegxterior, and callingitasea@H 6 m n ot thabitisa sedridhrbys the
inspection of t h eieve redeasvanysnioanationsothér than whetherdrt b
not the item is stolen; and that you have, and anyone else has, no legitimate expectation of
privacy in that area.

[MR. JUSTICEMARSHALL]: We | | t hat validates every search. I f you f
l ooking for, itds a |l egal search.

MRS. AKERS No, Your Honod
[MR. JUSTICEMARSHALL] : (Inaudible) going on for years.

MRS. AKERS | disagree with your conclusion in the reseand petitoner would submit

to this Court that the examination of the exterior of an item in plain viewetedls only the
serial[number]or the brand name, which assists the officer in determining whether or not it
is stden, is not an intrusion that. . .

[MR. JUSTICEMARSHALL] : You want us to say that?

MRS. AKERS Yes; a brand name or a serial number.

[MR. JUSTICEMARSHALL] : Yes. That they can search for a brand name?
MRS. AKERS Or a serial number, that is correct, Your Honor.

[MR. JUSTICEMARSHALL]: | 6 mttafking aboufal s er i al number [ | dm tal king about
brand name. You want us to go that far?

MRS. AKERS You [sic] Honor, | thinld

[MR. JUSTICEMARSHALL]:You dondét wala serial namblerj whichtis what t o
you have i n t hwansto lomi & te that. Yauwantitotsmadgto] go to brand
name.

MRS. AKERS In this case, the Court doesnét have to go that
the same kind of inforation that is encompassed within the serial nunber.

In Arizona v. HicksMarshall compressed the Fourth Amendment a
gument to the irrefutable reductionist point that search authority & unr
strained if the government can presume géifbund that core, Marshall
composed his admonishing refraia a negative principlét y o u6 td owma n t
to go that fajo and fiom this negative principlegttorney Akers finally e-

22 Transcript of Oral Argumenat 2123, Hicks supranote 15, at *2123. This exchage may
also be heard abttp://www.law.gmu.edu/assets/subsiggsulawreview/files/Sounds/FNa#zona_v_
hicks.mp3. To hear the complete version of this oral argument pleasewisitoyez.org.
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treated, saying A[i]ln this &tnghe, the Court
ensuing decision, announced three months later, even tihgs&istice

O6 Connor dytheseforelid emphasize that reading serial numbers

i s a fAmi ni s &whereas, carresgopdinglyt, Justice Scaliat-wri

ing for the majority, insisted h a t Aithere is nothing new in

that the Constitution sometimes insutdtee ciminality of a few in order to

protect the %rivacy of wus all .o

B. Chimelv. Californian [ | ] f we | et him go home and t hel
we can search the attic, the garage and e

In Chimel v. Californigt® the Court issued an opinion dividedren to
two, with the majority upholding grahrea searches incident to lawfut a
rests, but disallowing full home searches without a waffahistice St-
wart authored the majority opinion; Justice White, the dissent.

But it was Justice Marshall, duringabrargument, who exposed that
the pretextual arres$h-orderto-searchthe-home practice would efftively
nullify the Fourth Anendment Warrantl@use.That reality emerged during
this colloquy with Roald M. George, Deputy Attornegeneral of the State
of California:

[MR. JUSTICE MARSHALL]: May | break in just one moment on the other po&g8un-

ing that they know, they are confident that this man committed this robbery, and they see him

on this side of town, going toward his home. Is it possible that stteetive would say,

Awel |, if we arrest him here, we can only search his per.
then arrest him, we can search the attic, the garage, and

MR. GEORGE It is possible that officers would dbait.
[MR. JUSTICEMARSHALL] : Well, what is different about that case and this case?

MR. GEORGE | think it is improper when the officers do that. We concede that, and there
are cases so holding, but it is improper.

[MR. JUSTICEMARSHALL]: We | | , ey delibdratéytwaitt ahhome for him? They
knew where he wa®

Sharper questions from the Court returned to this exposed concern:

23 Transcript of Oral Argumerst 23 Hicks supranote 15, at23.

24 Hicks 480 U.S.at338 O6Connor, .J., dissenting)

25 |d. at 329.

26 395 U.S. 752 (1969).

27 |d. at 76263.

28 Transcript of Oral Argument at 26, Chimel v. California, 395 U.S. 752 (1969) (No. 778). Thi
exchange may also be heardhdtp://mwww.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN
26-chimel_v_californiamr.mp3 To hear the complete version of this oral argument please visit
WWW.0yez.org
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QUESTION Mr. George, may | ask you this: Is youesite to broaden out the right of
searchDoes that indicate a desire tre part of law enforcement in California to wipe out

the necessity of warrants, search warrants, warrants of every kind, in order to go in and
search whenever they want to do so?

MR. GEORGE No.
QUESTION | will tell you the reason | ask that. It istause in one case we had here a

while back, it was stated to us that in the great City of Los Angeles, the Police Department
got out, | think it was, fewer than 20 search warrants in an entir@%/ear.

And, by rebutt al ar gumentllystrattdi st i ce Mar s ha
by conclusive empirical evidence hurriedly proffered atorney Keith
Monroe:

[MR. MONROH: To pursue this same point a little bit on the matter of warrants, | had shor
ly before coming here contacted the clerk of the Municipal Court in ¢iseAlngeles Judicial
District, who is one of the few agencies in California, or anywhere, so far as | can find out,
who has some statistical information available on search warrants.

To give you an idea of what Los Angeles Judicial District comprisegmtire County is @

thorized 125 Municipal Court Judges. The Los Angeles Judicial District, which is within that
county, comprises 58 of those 125 Judges. So we have something here which is approaching
half of the entire county.

In 1931, according to thetters | have, the Clerk of this court commenced keeping separate
records of search warrants issued and papers received for search warrants. Theynwere nu
bered serially, commencing with the Number 1. As of March 12, 1969, these numbers had
reached 1938 oin other words, during this period of time, there had been approximately
some 50 warrants per year, or something like that, although this is not a fair representation,
since 1968, according to advice | have personally received from the Clerk, thereapere p
processed in this Judicial &iict for 179 search warrants.

So the figure has gone up, but it was to me amazingly low fory@&8period.
[THE COURT]: Will you submit that to us, too, please, Mr. Monroe?

[MR. MONROE]: Yes, | will. The 1968 figure | obtained myself. The letter covers the
30
rest:

Three months later, on June 23, 1969, the Court announced iits dec

sionWr i ting for the majority, Justice Stewart
of Fourth Amendment precedent to overturn the warrantlese lsearch at

issue as well as other wayward Court authorttid$he negative core 3u

tice Marshall exposed is visible twice in the decision, beginnin thi¢

observati on tahantonfified analysis,dourth. Amendment
protection in this arewoul d approach t KFendthenapor ati on po
warning against fAgiv[ing] |l awnenforcement o

29 |4, at 32.

30 |4, at 5455.

31 Chimel 395 U.S. a’5568.
32 |d. at 765.
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gage in searches not justified by probable cause, by the simple expedient of
arranging to arrest suspects at home rather thawtede >0

u say

C. Terryv.OhioAi[ C] oul dndot vyo
nd that

and swung him arou
arested?o0

at when he
e petitione

[ —

On Tuesday afternoon, December 12, 19&forney Reuben M.
Payne, for respondent, the State of Ohiopdtbefore the Supreme Coéfrt.
The Court asked him to expl ai m;s in Aplain o
tum of evidenceodo police must have to stop p
to interfere with and even frisk them, to lay hands on them and detain them,
all being distinct from a Fourth Amendment seizure and arrest which r
guires probable caude.
During oral arguments, Juséis Marshall and Blackngaged in a itr
angular conversatiothrough attorney Paynd ust i ce Bl askds | ine of
tioning led Payne to fars on heightening public protection concerns and to
minimize the scope of the seizure and show of public force alléwad.
response, Marshall interjected inimitable reductionist loBicst, lessening
the suspicion required from probable cause to colieqtolice apprehe
sion, Marshall warned, meangTherwedbr e getting
in a fierce set of compressed and negative questions, Justice Marshall
presages the Courtbdés threshold ruling that a j

MR. JUSTICE MARS$IALL : Wel I, Mr . Payne, coul dnbd
i

y o ay that when
him and swung him around that triesedpet on s

s
0 freedom of

t u
ti er
MR. PAYNE: | would agree that his freedom of movement was arrested.

MR. JUSTICE MARSHALL But t hagestds not an

MR. PAYNE: | do not agree that his freedom of movement was
way. o0

MR. JUSTICE MARSHALL You mean because he only turned him around?
long to turn him around.

MR. PAYNE: No. | mean in the sense of the dinestances involved at that particular time.

MR. JUSTICE MARSHALL Well, in this particular case he laid hands on him, and swung
him around. How many days later was he free to go, from that moment on, in this case?

33 |d.at 767.

34 Transcript of Oral Argument dtl, Terry v. Ohio,392 U.S. 1 (1968) (N&57), reprinted in66
LANDMARK BRIEFS ANDARGUMENTS supranote 2, af04.

35 |d.at 12, Terry, supranote34, at 705.

36 |d.at18-22, Terry, supranote34, at 71115.

37 1d. at 13, Terry, supranote34, at706.
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MR. PAYNE: If there had been no mé@re

MR. JUSTICE MARSHALL No. In this particular case, when did he next get out? When
did Terry get his freedom?

MR. PAYNE: Some time after he was convicted of the crime of carrying a conceaded we
pon.

MR. JUSTICE MARSHALL So his freedom was arrested for qlaitvsrhile38

The influence that thisonstitutionalreductionismhas is undeniable
and most evidentvhen other Justices recast their lines of questioning to
address the proposed constitutionally compressed point. After Justice Ma
shall introduced theconstititional reductionistpoint here (i.e., swinging a
citizen around e#ctuates a seizure), two othestijices recast the coater-
sy i n Mar s hd,lChié dusticeeWarres askeHoaney Payne,
AfiWhen did the arrest t maky eermp, navcnet? J u
6little arrest,® or Obig arrest, 6 b
arest°€deond, Marshall 6s ruestitelBrennao ni st
to press @#iorney Payne with this set of questions:

MR. JUSTICE BRENNAN L es¢ thesFounth Ameaiment language, then. When was the
first fAseizureo of the person?

MR. PAYNE: The first seizure of the person was at the time that he ordered them in to the
store.

MR. JUSTICE BRENNAN You mean when he took Terry and swung him arounc: tves
no seizure of the person?

MR. PAYNE: Il think there was a fAtemporary detaining, 0 or #@Aint

MR. JUSTICE BRENNAN Well, he had his hands on him and he switched him around.
Surelyd there was no seizure of the person?

MR.PAYNEBut here again webOre dealing with simple semantic w

MR.JUSTICEBRENNAN That word is in th® Fourth Amendment , i sndt

Six months later, the Court announced its deciSi&ven as the Court
elaborates its approval of police safety frisks, Judl@er shal | 6s negati ve

38 |d. at 1920, Terry, supranote34, at 71213.

39 1d. at 2 Terry, supranote 34, at 713 @uestioning whether swijing apeson around would
constitute a fAliot)t.l e arresto or fAbig arrest

40 g, at 20-21, Terry v. Ohigsupranote 34, at 713-14. The entire sequence of the exchange
provoked by Justice Marshall may be heatdhttp://www.law.gmu.edu/assets/subsites/gmudsiemw/
files/Sounds/FN42erry_v_ohio.mp3To hear the complete version of this oral argument please visit
Www.oyez.org

41 Terry v. Ohio, 392 U.S. 1 (1968).


http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN42-terry_v_ohio.mp3
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reductioni st concern about abusive police
refusal to unhinge law enforcement altogether from judicial review; $pecif

cally, Chief Justice Warremakesc | ear that f#dAit is nothing | e
torture ofthe English language to suggest that a careful exploration of the

outer surfaces of a personds clothing all/l (o
to find weapo®d is not a O6search

The above examples dafonstitutional reductionismresulted in e-
straint: a efusal to expand the reading of the Constitution to allow greater
intrusions under the Fourth Amendment. This was accomplished bg-redu
ing plain view Ainspectionso to presupposit
warrantless intrusions; and bodily stops tizses.

II.  USING CONSTITUTIONAL REDUCTIONISM TO EXPAND
CONSTITUTIONAL DOCTRINE

The same analysis of constitutional controv8répw Justices probe
and interact with lawyedsapplies even more dramatically to cases in
which the Court 6s iolsonstiutiomal prieciplpsanded pr ev
What follow are two Supreme Court case$ose majorityopinions were
not authored by Justice Marshall, yet whose leaps in constitutional perspe
tive can be seento have béemf | uenced by Justice Marshall 6
points articulated during the oral argument stages of the cases.

A. Batsonv.Kentucky A[ |l s there] any ugaianmse that says
t footi

al right has 0 be denied a number o m

On December 12, 1985, during oral argument framing what waasld b
come the hatoric caseBatson v. Kentucky attorney RickielL. Pearson, the
Assistant AttorneyGeneral of Kentugy, along with Deputy Soliciter
General Lawrence G. Wallace, as amicus curiae, urged continuation of the
constitutional norm announced tweftdye years eder in Swain v. Ad-
bama* that prosecutors can keep African Americans off juries unless a
pattern of discrimination across cases is shown.
The Supreme Court famously disagré&e8icholars include in the lda
ing casebooks excer ptnsark majositypndedisios,t i ce Powel | €

42 |d.at 16.

43 476 U.S. 79 (1986).

44380 U.S. 202 (1965).

45 Batson 476 U.S. at 99 6 (Ao6[tAdntc omastitser n of of ficial raci al di scrin
necessary predicate to a violation of the Equal Protection Clause. A single invidiously discriminatory
gower nment al actd is not 6i mmuni zed by ther absence of such
compaeb|l e decisions. 60 (quoting Arlington Heights v. Metropolii
266 & n14(1977)).
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and also quote from Justice Marshall és
challenges altogethé&These treatises and commentary, however, overlook
the decisive doctrinal bl ock i mposed b
point whichwas set up migdontroversy. Justice Marshall urged a redu
tionist point to demonstrate that the proposition that several constitutional
violations are required to equal one actionable one is untenable:
[MR. JUSTICEMARSHALL]: Let s examinkgoutralaildingowisthat | t hi
you can take a peremptory challenge without giving any reason.
MR. PEARSON Yes.
[MR. JUSTICE MARSHALL]: And you are building that that [sic] you can give it foria v
olation of the Constitution, and those are two differmals.
MR. PEARSON No, sir, B
[MR. JUSTICE MARSHALL]: If a state officer says | am using race in my enforcement of
my | aw, d oaestmedourteertthlAmendment?
MR. PEARSON If the state does it over a period of time, yes, it does, but ertecyplar
casé
[MR. JUSTICE MARSHALL]: | didndét say over a period of ti me.
MR. PEARSON But in a particular cage
[MR. JUSTICE MARSHALL]: He does it once. Doesn6t he violate t
MR.PEARSON We dondét believe so.
[MR. JUSTICE MARSHALL]: Wel, how many times?
MR. PEARSON Well, | think ther§] based upon how many times it has been done, it has to
raise a reasonable inference that he is practicing
particular number.
[MR. JUSTICE MARSHALL]: Can yu give me any case that says that a constitutional right
has to be denied a mber of times?
MR.PEARSON As | wunderstand your question, I donod6t know

know thatSwainsays thai
[MR. JUSTICE MARSHALL]: IncludingSwain
MR. PEARSON Pardon?

[MR. JUSTICE MARSHALL]: IncludingSwain Did Swainsay that?

46 geg, €.9.YALE KAMISAR ET AL., MODERN CRIMINAL PROCEDURE 140309 (11h ed. 2005);
STEPHEN A. SALTZBURG & DANIEL J. CAPRA, AMERICAN CRIMINAL PROCEDURE 11991205 (&h ed.
2007).
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MR. PEARSON No, sir, not as you put it. I will séy47

Tellingly, six months latedustice Marshallwould author a coneu
rence to fAJustice PowedlUurdots, el adydiiemg a@pveai pr
reductioni s t accusation against jury selection i
[justice] in case after®Xxwstei cdhee f Pawe lal orse me d
decision for the Court, by contrast, begihbas at its middI&, and ends
with positive reaffirmations o8 w a i equal grotection purpose.

B. United Statesv. Nixamm How ar e you going to i mpeach hi
don6t know about iit?o0

Chief Justice Burger 6s UOmtedidtatesn f or a wunan
v. Nixon** ended a presidency Wiits announcement that giving Nixon an
absolute executive privilege woulthpedethe mission of the judicialed
partment®B u t as one | eading cNixorsteojhdut i on al schol
its critics. . . . [T]he Court erred in granting expedited revied that the
better course would have been to allow the impeachment process to run its
courfse. 0

Tellingly, Justice Marshall perceived and gave a reductionist answer to
this tension between an absolute execypivglege andour@nst i t uti onoés
impeachmenimmachinery. Here is his fulcrum momemngaging tiorney
James D. St. Clair, counsel for President Nixon:

[MR. JUSTICE MARSHALL: How are you goingtampeach him i f you donét know about

it?
MR. ST. CLAIR Well, if you know about it, then you can state tha s e . I'f you dondt know
about it, you dondt have it.

47 Transcript of Oral Argumentatson v. Kentoky, 476 U.S. 79 (1986) (No. 88263),1985
U.S. TRANS. LEXIS 17, at *381 The exchangmay alsde heard alttp://www.law.gmu.edu/assets/
subsites/gmulawreview/files/Sounds/FNB&tson_v_kentucky.mp3To hear the complete rson of
this oral argument please visitvw.oyez.org.

48 Batson476 U.S. at 102 (Marshall, J., concurring).

49 1dat84 (fAWe reaffirm thepr[iSwmcaiipnl eanttaddaiys.cor)i.mi nati on]

50 |d.at9293 (contending that fAlower courtso misinterpreted At
Acrippling burden of r.domebtabliskaaviolatios thefEqualiPiotectionr of case

Claus® ) .
51 |d.at100n8% (the constitutional misdirection exposed during
conpressed negative attack gains just obliqgue acknowl edgemen

the extent tht anything in Swain v. Alabama contrary to the principtewe articulate today, that dec
si on i s (ctatiensomitedp d. o

52 418 U.S. 6831974)

53 1d.at707.

54 CHEMERINSKY, supranote 3 at 358(citing Gerald GuntherJudicial Hegemony and Legisive
Autonomy: Théixon Case and thenipeachment Ricess22UCLA L. Rev. 30, 31 (1974)).
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[MR. JUSTICE MARSHALL: So there you are. Youéh?e on the prongs of &
MR.ST.CLAIR No, | dondt think so.

[MR. JUSTICE MARSHALL: If you know the President is doing soimeg wrong, you

can impeach him;ut the only vay you can find out is thisway,ou canét i mpeach hi m, S 0
you dondt i mpeach hi m. YU | ose me some pl ace along there
The Courtds unani mous deci sion, deci ded i

mention of this decisive reduction ofoastitutional argument (Article I

executive privilege) to negative constitutional paradox (invalidationref A

ticle | impeachment machinery) altogethdrh e Cour t 6s outcome sol v
Justice Marshall és fAidil emmao about a consti
tial wrongdoing, but in its announced opinion, the Court makes no mention

of a derelict executive ugj the @nstitution against itself and instead

speaks positively of the powers and duties of all three branches ohgover

ment>®

1. USING CONSTITUTIONAL REDUCTIONISM TOACKNOWLEDGE
CONSIDERATIONSOUTSIDE CONSTITUTIONAL DOCTRINE

Examining oral arguments in cases involving a constitutional-arg
ment before the Supreme Court has shown us how judges, like Justice
Thurgood Marshall, engage with lawyers to reducmplex constitutional
doctrine to core answers that compel case outcoA®s significant a-
riant, thisArticle also contends that examining controversies reveals that
judges compellingly useonstitutionalreductionismto acknowledge ao
siderations thatra decisive to outcomes, yet are unsuitable for acketbw
gement in decisiong.hese considerations go largely unnoticeddttydarly
treatment that assembles doctrine in the traditional manner, excerpting from
decisions but not the controversies that frdrtieose decisionsConsider
the following reductionist points used by Justice Marshall during aral a
gument about a womands right to abortion,
Eighth Amendment.

55 Transcript of Oral Argumenat 108, United States v. Nixon, 418 U.S. 6§Blo. 731766)
(1974),reprinted in79 LANDMARK BRIEFS ANDARGUMENTS supranote2, at 898.This exchange may
be heard ahttp://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/EBI58 nixorhow
_are_you_going_to.mp3o hear the copiete version of this oral argument please visit www.oyez.org.

56 See Nixon418 U.S. at 6893 (declining to require ther8sident to place himself in contempt
of court; applying executive branch delegation regulations; enforcing specific criminal oulsiqgms
only, as well as due process rights of defendants and Article 11l powers of judicial review and subpoena
authority; plus, finally, reaffirming a qualified presidential privilege).


http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN59-us_v_nixon-how_are_you_going_to.mp3
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BN

A. Roev.Wadefi| 61 | withdraw the question. o

The Cour todestingrauight ton aportipr iRoe v. Wadé still
confounds, inspires and enrages todagtice Blackmun, even as the most
junior Justice, wrote the opinion for the Court and he bears the weight of
critical attention for his conclusion that fetuses astperson$® However,

a return to the controversy in the Court on December 13, 1971, reveals this
reductionistexchange betweenttarney Jay Floyd, Assistant Attorney
General of Texas, and Justice Marshall:

MR. FLOYD: Well, as | say, Your Honor,the . dondét think the courts have come t
conclusion that thenborn has full juristic righ® not. . . not . . yet. Maybe they will. |
dondét know. I just donodt feel I|ike they have, at the pres

[MR. JUSTICE MARSHALL]: In the first few weeks giregnancy?

MR. FLOYD: Sir?

[MR. JUSTICE MARSHALL: In the first few weeks of pregnancy?

MR. FLOYD: At any time, Mr. Justice. We make natifictions in our statute.

[MR. JUSTICE MARSHALL: You make no distinctions whether thereds I
MR. FLOYD: We say there is life from the moment wigregnation.

[MR. JUSTICE MARSHALL: And do you have any Emtific data to support that?

MR. FLOYD: Well we begin, Mr. Justice, in our brief, with thehe development of the
human embryo, carrying it thronghe development of the fetus from about seven to nine
days after conception.

[MR. JUSTICE MARSHALL]: Well, what about six days?
MR. FLOYD: We donoé6t know.

[MR. JUSTICE MARSHALL]: But the statute goes all the way back to one hour?

57 410 U.S. 113 (1973).
58 gee, e.g.The Origins and Scope of ReeWade: Hearing Before the Subcomm. on the Gonst
tution of the H. Comm. on the Judiciad04th Cong. 1011996) (statement of Douglas W. Kmiec,

Professor of Constitutional Law, U A ¢onfesgion lbythg o f Notr e Dame)
principal author of the most infamous decision in this century, and perhaps after Dred Scotg-ever, r

vealing that arbitrary choiéenot discernment of the law of the lahédc count s for the result in Roe.
Bob Woalward, The Abortion PapetsWAsH. PosT, Jan. 22,1989 at D1 (reviewing internal Court

papers to discuss filegal scholars and millions of other cr

Court).
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MR. FLOYD: | édvo. dusétite, there are unanswerable questions in this field. 5

Upon being told that he was asking Aunans
Marshall offered to withdraw his questiéhAttorney Floyd nonetheless
added this agreeing comdintethdunbodilWhen does t he
a person believes in a séul d o n 6 ¢t Th& faa thatconstitutional
reductionismgets to frank agreement that there are questions that mre co
stitutionally unanswerable itself is crucially important; in controversy, r
ductionst points identify clear darkness, rather than impose a simplified
darkness.

B. First Amendment: Words will never hurt me

When heari ng Jcossttutianaredidonismawihgl 6 s
the frank exchange of ideas that occurs in courtroom controversyhears
a blunt and powerful explanation of First Amendment protection built on
impatience.,The academic world has generated fivol
assessing fiwhy freedom of speech should be
right, o incl udi rsgeechiif prptécted to furthereselfom o f
governance, to aid the discovery of truth via the mpt&ee of ideas, to
promoteat nomy, and t o “flnocentrastr Justice Mashalnce | . ] O
reduces his challenge to govemesnent censor s
truism that words do not hurileedless to say, the fact that we should not
be bothered by most speech is not an interpretative mode that takes easy
voice in announced First Amendment déans, and it gains even lesa-€l
boration in scholarshiBut listening to Justice Marshall, its vital force is
undeniable, as is evident in the following two landmark cases.

1. Wooleyv.Maynardil di dnét | ive or die by it.o
Justice Marshall was blunt with his First Amendment reaction to New
Hampshirebg liiewe sftragdee motto | icense requir

[MR. JUSTICE MARSHALL]: You mean that if we rule in favor of the Appellees tha-ev
rybody will tape it over?

MR. JOHNSON This is another matter, Mr. Justice idaall, thad

59 Transcript of Oral ArgumenRoe v. Wade410 U.S. 113 (1973) (No. 7D8), reprinted in75
LANDMARK BRIEFS AND ARGUMENTS supra note 2, at803-04. This exchange may be heard at
http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/fa¢6% wade.mp3 To hear
the complete version of this oral argument please wisit/.oyez.org

60 Transcript of Oal ArgumentRoe supranote59, at 804.

61 q.

62 CHEMERINSKY, supranote3, at 926, 9260.
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[MR. JUSTICE MARSHALL]: If everybody isin favor of getting rid of it, you ought to get
rid of it.

MR. JOHNSON This is not a burning issue within the State of New Hsinire . . Prior to

this particular case, there were two combined cases before the New Hampshire Supreme
Court cited in the $tt e 6 sStakev.iHeskin and Elyn which the defendants therein had
taped over the State motto.

[MR. JUSTICE MARSHALL] Then, | understand thetAhor ney Gener al 6s office doesnét
have anything else to do, thatds why they brought it wup h

MR. JOHNSON: We have sufficient work in New Hasshire.

[MR. JUSTICE MARSHALL]: Is it important in the State of New Hampshire or not?
MR. JOHNSON It is very important, Mr. Justice Marshall.

[JUSTICE MARSHALL]J: But it is not a burning issue.

MR. JOHNSON It is na a burning issue from the standpoint that when one goes to New
Hampshire one sees the motto taped d¥drmay introduce a piece of evidence not before
the Court. In my travels around the State of New Hampshire since this case first was inst
tuted, | pesonally have yet to see within the State of New Hampshimeade with the State
motto either cut out or taped over.

[MR. JUSTICE MARSHALL]: Since you are speaking as an individual, the first time-1 n

ticed the motto was after this case was filed. hddt ever pai d any attention to it. |
New Hampshire |icense and |6d say, AWell, thereds someboc
didnot 1iveé or die about it.

2. Rankinv.McPhersoi[ T] hat wrecks the worl d?o

More starkly, in the controversy framiiarkin v. McPhersof¥ Jus-
tice Marshall again connected First Amendment logihéofact that speech
is merely expressiveits effect innocuousRankininvolved whether firing
a public employee for hostile comment towards thegsidend ii f t hey go
for himaaga i n I h o p & vitladtes the Ryt Amemhdmefitdn-
siging that the government give its reason to censor hostile speech, Ma
shall articulated his perspective on the First Amendment in the following
exchange:

[MR. JUSTICE MARSHALL]. Well, just whatharm was done to anybody by her statement?
I have limited this to anybody.

63 Transcript of Oral Argument at 42, Wooley v. Maynard, 430 U.S. 705 (1977) (No.-75
1453) Justice Brennan, similarly, adverts dug or al argument to the irony that New
licenses containing the mottos are made in state pidomt 10.The exchange in the text may be heard
at http://www.law.gmu.edu/assets/subsitesulawreview/files/Sounds/FN@boley v_maynard.mp3
To her the complete version of this oral argument pleasewisit.oyez.org
64 483 U.S. 378 (1987).
65 |d. at 37980.
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MR. NAGER The harm in this caseistothe Gawere nt 6 s i nterest in promoting the pu
understanding and respect for the laws of the constables.

[MR. JUSTICE MARSHALL]: For uniformity of thought?

MR. NAGER No, Justice Marshall, not for uniformity of thought, but for understanding

about the requirements of thelav. | aw enf orcement agentmy doesndt just engac
day enforcement acti vit ytandhbriestpeopiesamd@utthegminst go out on the s
jail. A law enforcement agency is responsible

[MR.JUSTICE MARSHALL:You tel |l me; I dondét know.

MR. NAGER A law enforcement agency is responsible for teaching the public aboetthe r
quirements of the law, for emphaisig their importance.

[MR. JUSTICE MARSHALL]: This statement was made in an office where nobody was
there but employees of that office, and it doesndt even

shows there were three thekow, that wrecks the world®

Justt e Marshall s comments goxeptr essed i mpat.
ment 6s intolerance of the empikcoyeebs words,
anceof their effect However, such reactions aresliited as the basis for
announced First Amendment doctrine or for saHglconceptionCertain-
ly, the position Justice Marshall articulated during the oral argument is in
tension with grand First Amenmment theorie
cerned with nothing | ess than helping to sh
soci ®Ttye d6lbat ent | ayer of reasoning underl yi
hi ghlighted wh e mpafientgointstueng thkaorakanga | | 6 s
ments are juxtaposed with the muted language contained in the opinion he

authored in the caseln fact, Justce M@ hal | 6 s deci si on devotes e
inquiry into possible harm, including the footnoted contemplation that even
clerical empl oyees could be discharged if i

public interest in the effective functioning of the public emplay®

66 Transcript of Oral Argumen®Rankin v. McPhersqrt83 U.S. 378 (1987) (No. 8068) 1987
U.S. TRANS LEXIS 182, at *14-15. This exchange ay also be heard dtttp://www.law.gmu.edu/
assets/subsites/gmulawreview/files/Sounds/Frifkin_v_mcpherson.mp3To hear the complete
version of this oral argument please wvigitw.oyez.org

67 SeeCHEMERINSKY, supranote 3, at 930 & n.40 (citingLEE BOLLINGER, THE TOLERANT
SOCIETY: FREEDOM OFSPEECH ANDEXTREMIST SPEECH INAMERICA 120 (1986)).

68 Compare Rankird83 U.S. aB88-91, with Transcript of Oral ArgumenRankin v. McPhersan
supranote66, at*14-15.

69 Rankin 483 U.S. at 391 18.
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(@)
—

C. Eighth Amendment : AWhy di dn
hi m?o

you pick hi

Eighth Amendment jurisprudence has evolved into a solemn, angry
and renunciatory formula, telling us that we are bettering ourselves away
from cruelty? Justice Marshalteduces this conceit to a different impatient
reductionist point:stop executing firstime serious offenders and serial
petty offenders. It is this reduced principle which he uses as a refrain during
oral arguments, but which finds no acknowledgementnin aritten op-
nion.

In the momentous Capital Cases of 1976, for example, in rettreto
government 8s argument that spergific deterrer
ecution, Justice Marshall reduced his Eighth Amendment response to this
sarcasm:

[MR. JUSTICEMARSHALL]: Mr. Attorney General, if you could give him life impriso
ment, you wouldnét have to worry about recidivism, would

MR. HILL: Well, interestingly enough
[MR. JUSTICE MARSHALL]: | d ondetn realdifa. hmean life.
MR. HILL: | know wha you mean, Mr. Justice.

[MR. JUSTICE MARSHALL]: You woul dndét have to worry about recidivis
you?

[MR. JUSTICE MARSHALL]: Except perhaps as to guards and other inmates mnd e
poyees of the prison. I sup@mdse that is always a possibili

MR. HILL: Well, of course, we had a lifer who escaped. You might have read about it. We
just lost three women as hostages in the course of it. | guess life to them was rather important
and to their families. And he was a lifer; what did he have tododer theé

[MR. JUSTICE MARSHALL]: Oh, | imagine that you get all kinds of cases, but | say if it is
actual l'ife imprisonment, you wouldndét have to worry abo
get some wayut case some place.

MR. HILL: Well, but to thé

[MR. JUSTICE MARSHALL]: Do you think that the mere fact that a man is subject to
commit another crime entitles him to be killed; is to prevent him from preventing another
crime?

MR. HILL: I thinkd

[MR. JUSTICE MARSHALL]  Why didnot vyosutimpandkdihim? m up t he f

70 SeeTrop v. Dulles, 356 U.S.86, 01 ( 1958) (fdevol ving(pleditandards of decency
opinion).
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MR. HILL: I think the public is entitledl
[MR. JUSTICE MARSHALL: You didnoét, did you? The first time you did

MR. HILL: I think, Mr. Justice Marshall, that the legislatures of the states on behalf of the
people thathey repesent are entitled to make that judgm@nt.

And again,several years later, respondingthe @ ver nmemnnt 6 s arg
ment that even petty recidivism may warrant life imprisonment, Justice
Mars hal | 6s constitutionally reduced retort i ¢

[MR. JUSTICE MARSHALL]: What is so bad about Mr. Rummel?

MR. BECKER What is bad about him is that he is a habitual offender, none of his offenses
singly have been so serious, but a look at his criminal record, as the prosecutor saw it, saw
virtually that he isa career criminal, that he committed one crime after the other, that there
was a succession®df

[MR. JUSTICE MARSHALL] There is a total of four.

MR. BECKER No, Your Honor, it is not a total of four. It is a significantly higher number
than four.

[MR. JUSTICE MARSHALL] Well, are you going to give him time for the crimes he
wasndét convicted of?

MR. BECKER Your Honor, we are giving him time because of what he has shown himself
to be. He has shown himself to be unable to exist outside of prison forgaificant period
of time without violating the law.

[MR. JUSTICE MARSHALL]: Why not sentence him to death while you are at it?
MR. BECKER Well, Your Honod
[MR. JUSTICE MARSHALL]: That would remove him.

MR. BECKER Your Honor, it must be said that theaf® of Texas is faced with a very diff

cult problem here. | wish we knew what to do with Mr. Rummel. | wish the State ofdexas

I wish that a Justice of this Court or a penologist or sociologist or someone knew what to do
with someone like Mr. Rummel whe & petty crimind@l we admit i

[MR. JUSTICE MARSHALL]: But one way would be to give him some training in jail. That
would be one way, which Texas does?

MR. BECKER Which Texas does, yes, sir.
[MR. JUSTICE MARSHALL]: To a great extent?

MR. BECKER To an atent which Texas does.

71 Transcript of Oral Argumentlurek v. Texas428 U.S. 262 (1976) (No. 75394),reprinted in
90 LANDMARK BRIEFS & ARGUMENTS supranote 2, at 644-45. This exchange may also be heard at
http://lwww.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/Btte4_v. Texas.mp3
To hear the complete version of this oral argument pleasewisitoyez.org






