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THURGOOD MARSHALL: CASES IN CONTROVERSY 

Stephen Higginson 

INTRODUCTION 

During oral argument in Brown v. Board of Education,1 Justice Frank-

furter took a break from his constitutional probing to say: ñMy only purpose 

is to try to see these things clearly without a simplifying darkness . . . .ò2 

Frankfurter was speaking to NAACP attorney Thurgood Marshall, who, as 

an attorney and later as a Justice himself, utilized the compressed dialogue 

of courtroom controversy to propound simple and illuminating truths that 

drove constitutional outcomes. This compression which occurs during case 

controversyðattorney argument tested by judgesðinvolves a process that 

may be termed constitutional reductionism. Constitutional reductionism is 

the reduction of a constitutional argument to a case-determinative point 

without slipping into ñsimplifying darkness.ò This Article explores how 

cases, during controversy, reveal this constitutional compression; whereas, 

these same cases, in announced doctrine, do not fully articulate the reduc-

tionist logic that was pivotal to each outcome. Consider, for example, two 

adjacent advocacy moments during oral argument in Brown v. Board of 

Education, keeping in mind that neither of these moments is discussed in 

traditional casebook materials covering constitutional law and the Brown 

case.3 
  

  Assistant Professor of Law, Loyola College of Law, New Orleans, Louisiana. I am grateful to 

Etheldra Scoggin, of the Loyola University New Orleans Law Library, and my research assistants Chun 

Kuo, Trong Nguyen, Peter McArdle, and David Meyer, for their assistance helping retrieve and incorpo-

rate Supreme Court oral arguments. Anyone working in the area of Supreme Court advocacy must 

acknowledge the remarkable contribution made by Professor Jerry Goldman and his Oyez Project, 

http://www.oyez.org. The Oyez Project provides, inter alia, transcripts and accompanying audio record-

ings of Supreme Court oral arguments. The advocacy selections that accompany this Article are given in 

the text, and also, with generous permission from Professor Jerry Goldman, they may be heard audibly 

by clicking on the link in the corresponding footnote. 

 1 347 U.S. 483 (1954). 

 2 Transcript of Oral Reargument at 30, Briggs v. Elliott, 98 F. Supp. 529 (E.D.S.C. 1951) (No. 

101), reprinted in 49A LANDMARK BRIEFS AND ARGUMENTS OF THE SUPREME COURT OF THE UNITED 

STATES: CONSTITUTIONAL LAW 478 (Philip Kurland & Gerhard Casper eds. 1975). For other sources of 

Supreme Court oral arguments, see Supreme Court of the United States, www.supremecourtus.gov and 

Oyez: U.S. Supreme Court Media, http://www.oyez.org. 
 3 Prominent constitutional law casebooks do not cite to, much less link to or excerpt from, any 

actual lawyer advocacy, written or oral, submitted in this landmark case. See, e.g., DANIEL A. FARBER, 

WILLIAM N. ESKRIDGE JR. &  PHILIP P. FRICKEY, CONSTITUTIONAL LAW 59-86 (3d ed. 2003) (an entire 

chapter, including nearly thirty pages of specific case discussion, urges that students ñtry drafting a few 

paragraphs of your own for use in a brief,ò FARBER, supra, at 74, yet presents no analysis of the actua-
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First, Thurgood Marshall, responding to Justice Reed, reduced his ad-

vocacy argument against a century of precedent supporting segregation into 

a five-word non-legal, non-factual imperative, which is italicized below: 

MR. JUSTICE REED: Is it fair to assume that the legislation involving South Carolina, as 

these cases do, was passed for the purpose of avoiding racial friction?  

MR. MARSHALL: I think that the people who wrote on it would say that. You bear in mind 
in South CarolinaðI hate to mention itðbut that was right in the middle of the Klan period 

and I cannot ignore that point. . .  

MR. JUSTICE REED: In the legislatures, I suppose there is a group of people, at least in the 
South, who would say that segregation in the schools was to avoid racial friction.  

MR. MARSHALL: Yes, sir. Until today, there is a good-sized body of public opinion that 

would say that, and I would say respectable public opinion.  

MR. JUSTICE REED: Even in that situation, assuming, then, that there is a disadvantage of 

the segregated group, the Negro group, does the legislature have to weigh as between the 

disadvantage of the segregated people and the advantage of the maintenance of law and or-
der?  

MR. MARSHALL: I think that the legislature should, sir. But I think, considering the legis-

latures, . . . I know of no Negro legislator in any of these states, and I do not know whether 
they consider the Negroôs side or not. It is just a fact. But I assume that there are people who 

will say that it was and is necessary, and my answer to that is, even if the concession is made 

that it was necessary in 1895, it is not necessary now because people have grown up and un-
derstand each other.  

They are fighting together and living together. For example, today, they are working together 

in other places. As a result of the rulings of this Court, they are going to school together on 
the higher level. . . . I think when we predict what might happen, I know in the South, where 

I spent most of my time, you will see white and colored kids going down the road together to 
school. They separate and go to different schools, and they come out and they play together. 

I do not see why there would necessarily be trouble if they went to school together.
4
 

This courtroom exchange provides invaluable insight into the unarticu-

lated judicial reasoning behind the ultimate decision. The insight provided 

is especially apparent when comparing Thurgood Marshallôs distilled, non-

doctrinal point against the application of stare decisisðñbecause people 

have grown upòðto the second advocacy moment, the response his oppo-

nent, attorney John Davis, found to be unsayable: 

  

lbriefs submitted, nor any excerpts of oral argument exchange in the Court); see also, e.g., ERWIN 

CHEMERINSKY, CONSTITUTIONAL LAW 556-80 (3d. ed. 2001); JESSE H. CHOPER ET AL., CONSTITUTION-

AL LAW 1207-15 (9th ed. 2001); WILLIAM COHEN, JONATHAN D. VARAT &  VIKRAM DAVID AMAR, 

CONSTITUTIONAL LAW 730-32 (12th ed. 2005); DONALD E. LIVELY ET AL ., CONSTITUTIONAL LAW 664-

99 (2d ed. 2000); NORMAN REDLICH, JOHN ATTANASIO &  JOEL K. GOLDSTEIN, CONSTITUTIONAL LAW 

662-64 (4th ed. 2002); RONALD D. ROTUNDA, MODERN CONSTITUTIONAL LAW 643-51 (7th ed. 2004); 

GEOFFREY R. STONE ET AL., CONSTITUTIONAL LAW 469-88 (5th ed. 2005); KATHLEEN M. SULLIVAN &  

GERALD GUNTHER, CONSTITUTIONAL LAW 671-79 (15th ed. 2004). 

 4 Transcript of Oral Argument at 16-17, Briggs, supra note 2, at 345-46 (emphasis added). 
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MR. JUSTICE FRANKFURTER: Mr. Davis, do you think that ñequalò is a less fluid term 

than ñcommerce between the statesò?  

MR. DAVIS: Less fluid?  

MR. JUSTICE FRANKFURTER: Yes.  

MR. DAVIS: I have not compared the two on the point of fluidity.  

MR. JUSTICE FRANKFURTER: Suppose you do it now.  

This pinprick moment, appreciated by lawyers and judges alike, came 

to a conclusion as follows: 

MR. DAVIS: That what is unequal today may be equal tomorrow, or vice versa?  

MR. JUSTICE FRANKFURTER: That is it.  

MR. DAVIS: That might be. I should not philosophize about it.
5
 

This glimpse of oral argument before the Court, which memorializes 

the successes and failures of the lawyersô advocacy, allows us to understand 

how Marshall won the stare decisis argumentðwhich casebooks imply is 

so confounding.6 Marshallôs ability to compress effectively a complex legal 

argument into a common-sense distilled answer about Americans having 

ñgrown upò demonstrates the determinative impact of effective advocacy. 

In contrast, Davis failed to articulate why the equal protection doctrine is 

less fluid than the interstate commerce doctrine. 

My propositions in this Article are several.  First, at a general level, it 

is imperative that scholars re-align their analysis with the controversies 

judges resolve;7 and, as a specific proposition, it is imperative that scholars 

recognize that constitutional change occurs more in the formative moment 

of controversy than in the resolving decision. These propositions are tested 

with approximately one dozen moments of controversy, when Justice Thur-

good Marshall punctuates the equilibrium of an oral advocateôs constitu-

tional argument with dispositive reductionist challenges, as he did in Brown 

as a lawyer. Paying less attention to constitutional result, and closer atten-

tion to constitutional controversy, shows that even in decisions Justice Mar-

shall does not author, the Court grounds its decisions on the constitutional 

bedrock he unearthed and the Court resolves doctrinal disharmony he ex-

  

 5 Id. at 3-4, Briggs, supra note 2, at 332-33. 
 6 See, e.g., STONE, supra note 2, at 475-81. 

 7 This purpose to reconnect scholarship with the controversies lawyers submit to the judicial 

department is not novel. See generally K. N. LLEWELLYN , THE BRAMBLE BUSH: ON OUR LAW AND ITS 

STUDY (1930). But it is pressing. See Adam Liptak, When Rendering Decisions, Judges Are Finding 

Law Reviews Irrelevant, N.Y. TIMES, Mar. 19, 2007, at A8. 



File: 04-Higginson-Revised.doc Created on:  3/11/2008 1:36:00 PM Last Printed: 5/4/2008 12:56:00 PM 

744 GEO. MASON L. REV. [VOL. 15:3 

 

posed.8 Second, this Article demonstrates that compressed dialogue can be 

used effectively not just, as in Brown,9 when an inspecting Justice (Frank-

furter) aligns with a provoking attorney (Marshall), but also when an in-

specting Justice (Marshall) disagrees with a provoking attorney, as occurred 

in United States v. Nixon.10 Third, this Article argues that compressed con-

stitutional arguments have been determinative of outcomes, but are not 

openly acknowledged in written opinions, and accordingly, these arguments 

largely have eluded scholarly consideration. To support this argument three 

examples are offered, which focus on the constitutional reductionism Jus-

tice Marshall articulated in controversies before the Court. Fourth, this Ar-

ticle explores how the Case and Controversy Clause compels focus on the 

constitutional conversation judges elicit from lawyers. Celebrated constitu-

tional decisions, like Gideon v. Wainwright,11 Miranda v. Arizona,12 and 

Hamdi v. Rumsfeld,13 were informed by the realization that lawyers, through 

controversy, are a necessary part of constitutional decision-making. Finally, 

this Article concludes by contending that this same dynamicðpriorities 

salient in controversy but hidden in outcomeðapplied to the framing of our 

Constitution and continues to control significant decisions announced by 

the Supreme Court.14  

I. USING CONSTITUTIONAL REDUCTIONISM TO REJECT EXPANSION OF 

CONSTITUTIONAL DOCTRINE 

Consider the following formative constitutional moments, won or lost 

by clashing lawyers in conversation with Justice Marshall using constitu-

tional reductionism to press reduced Fourth Amendment precepts. 

A. Arizona v. Hicks: ñIôm not talking about the guilty personò 

On December 8, 1986, attorney Linda Akers, Special Assistant Attor-

ney-General of Arizona, stood before the Supreme Court and proposed that 

the Fourth Amendment should be interpreted to allow subclasses of 

searches,15 just as the Court had decided in Terry v. Ohio that there are sub-

  

 8 See, e.g., infra Part I.A. (discussing Arizona v. Hicks, 480 U.S. 321 (1987)). 
 9 See supra pp. 741-43. 

 10 418 U.S. 683 (1974). 

 11 372 U.S. 335 (1963). 

 12 384 U.S. 436 (1966). 

 13 542 U.S. 507 (2004). 

 14 See infra Part V. 

 15 See Transcript of Oral Argument at 9-14, Arizona v. Hicks, 480 U.S. 321 (1987) (No. 85-1027), 

1986 U.S. TRANS LEXIS 150, at *9-14. 
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classes of seizures.16 She argued: Why not permit police to examine your 

television to read its serial number, or check its brand, and say that is rea-

sonable for purposes of the Fourth Amendment?17 In other words, she sug-

gested that police should be allowed to do small searches based on less sus-

picion than probable cause, or even based on no suspicion at all.18 If Terry 

approved this for lesser interferences with people, like frisks, why not for 

property?19  

Scholars of the Fourth Amendment largely defend the Courtôs rejec-

tion of Akersô constitutional argument in Arizona v. Hicks.20 They give 

comparative acclaim to the majority opinion authored by Justice Scalia and 

to Justice OôConnorôs dissent favoring ñcursory inspectionò authority.21 The 

scholars focus on the result (i.e., the opinion setting forth the decision on 

the issue), which reveals only the outer layer of the Courtôs reasoning. The 

written opinion fails to address the importance of constitutional reduction-

ismðthe decisiveness of driven principleðthat Justice Marshall applied to 

the controversy during oral argument, when the constitutional question was 

still open.  

Justice Marshallôs unanswerable reductionist point that empowers the 

eventual majority opinion came in this exchange, where he exposed that the 

government request for ñinspectionò authority relied on a guilty person 

premise as well as that it portended an expansive list of Fourth Amendment 

rummaging: 

[MR. JUSTICE MARSHALL] : Mrs. Akers, the case that says, you can search for cocaine, 

and itôs okay, that sets a precedent that anybody with cocaine in his possession has no priva-
cy. If we in this case say that he can search a TV set, then that means that he can search any-

bodyôs TV set under any circumstances. And Iôm sure you donôt want to go that far.  

MRS. AKERS: Well, Your Honor, I believe that the same interest in stolen property, itôs the 
same illegitimate interest in contraband or in stolen property.  

[MR. JUSTICE MARSHALL] : Iôm not talking about the guilty person. Iôm talking about the 

innocent person.  

MRS. AKERS: If, Your Honorð  

[MR. JUSTICE MARSHALL] : Under that case, any innocent person with powder in his 

room has a chance of being searched, as of right now. So if we rule fully with you, then any-
body with a TV set has a possibility that somebodyôs going to search it for a serial number. 

And you donôt want to go that far, do you? 

  

 16 See Terry v. Ohio, 392 U.S. 1, 9 (1968). 

 17 See Transcript of Oral Argument at 3, Hicks, supra note 15, at *3.  

 18 Id. at 22, Hicks, supra note 15, at *22. 

 19 Id. at 19, Hicks, supra note 15, at *19. 

 20 480 U.S. 321 (1987). 

 21 See, e.g., JOSHUA DRESSLER &  ALAN C. MICHAELS, 1 UNDERSTANDING CRIMINAL PROCEDURE 

244-46 (2006) (discussing Scaliaôs majority opinion and OôConnorôs dissent). 
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MRS. AKERS: Your Honor, I donôt have any problem with going that far, because I donôt 

think the interest inð  

[MR. JUSTICE MARSHALL] : Well, I do. I have troubleðI have trouble with you searching 

my TV set.  

MRS. AKERS: Your Honor, I believe that the information that could be conveyed from the 
[search of the] exterior, and calling it a searchðIôm not conceding that it is a searchðbut the 

inspection of the television set I donôt believe reveals any information other than whether or 

not the item is stolen; and that you have, and anyone else has, no legitimate expectation of 
privacy in that area.  

[MR. JUSTICE MARSHALL] : Well, that validates every search. If you find what youôre 

looking for, itôs a legal search.  

MRS. AKERS: No, Your Honorð  

[MR. JUSTICE MARSHALL] : (Inaudible) going on for years.  

MRS. AKERS: I disagree with your conclusion in the respectðand petitioner would submit 
to this Court that the examination of the exterior of an item in plain view that reveals only the 

serial [number] or the brand name, which assists the officer in determining whether or not it 

is stolen, is not an intrusion that. . .  

[MR. JUSTICE MARSHALL] : You want us to say that? 

MRS. AKERS: Yes; a brand name or a serial number.  

[MR. JUSTICE MARSHALL] : Yes. That they can search for a brand name? 

MRS. AKERS: Or a serial number, that is correct, Your Honor.  

[MR. JUSTICE MARSHALL] : Iôm not talking about [a] serial number. Iôm talking about [a] 

brand name. You want us to go that far? 

MRS. AKERS: You [sic] Honor, I thinkð  

[MR. JUSTICE MARSHALL] : You donôt want to limit it to [a] serial number, which is what 

you have in this case. You donôt want to limit it to that. You want it to also [to] go to brand 
name.  

MRS. AKERS: In this case, the Court doesnôt have to go that far. However, brand name is 

the same kind of information that is encompassed within the serial number.
22

  

In Arizona v. Hicks, Marshall compressed the Fourth Amendment ar-

gument to the irrefutable reductionist point that search authority is unre-

strained if the government can presume guilt. Around that core, Marshall 

composed his admonishing refrain as a negative principle: ñyou donôt want 

to go that far,ò and from this negative principle, attorney Akers finally re-

  

 22 Transcript of Oral Argument at 21-23, Hicks, supra note 15, at *21-23.  This exchange may 

also be heard at http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN22arizona_v_ 

hicks.mp 3. To hear the complete version of this oral argument please visit www.oyez.org. 
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treated, saying ñ[i]n this case, the Court doesnôt have to go that far.ò23 In the 

ensuing decision, announced three months later, even dissenting Justice 

OôConnor was obliged, therefore, to emphasize that reading serial numbers 

is a ñminisculeò inspection,24 whereas, correspondingly, Justice Scalia, writ-

ing for the majority, insisted that ñthere is nothing new in the realization 

that the Constitution sometimes insulates the criminality of a few in order to 

protect the privacy of us all.ò25 

B. Chimel v. California: ñ[I]f we let him go home and then arrest him, 

we can search the attic, the garage and everything elseò 

In Chimel v. California,26 the Court issued an opinion divided seven to 

two, with the majority upholding grab-area searches incident to lawful ar-

rests, but disallowing full home searches without a warrant.27 Justice Ste-

wart authored the majority opinion; Justice White, the dissent.  

But it was Justice Marshall, during oral argument, who exposed that 

the pretextual arrest-in-order-to-search-the-home practice would effectively 

nullify the Fourth Amendment Warrant Clause. That reality emerged during 

this colloquy with Ronald M. George, Deputy Attorney-General of the State 

of California: 

[MR. JUSTICE MARSHALL] : May I break in just one moment on the other point? Assum-

ing that they know, they are confident that this man committed this robbery, and they see him 

on this side of town, going toward his home. Is it possible that some detective would say, 
ñWell, if we arrest him here, we can only search his person but if we let him go home, and 

then arrest him, we can search the attic, the garage, and anything elseò? Is that possible? 

MR. GEORGE: It is possible that officers would do that.  

[MR. JUSTICE MARSHALL] : Well, what is different about that case and this case? 

MR. GEORGE: I think it is improper when the officers do that. We concede that, and there 

are cases so holding, but it is improper.  

[MR. JUSTICE MARSHALL]: Well, didnôt they deliberately wait at home for him? They 

knew where he was.
28

  

Sharper questions from the Court returned to this exposed concern:  
  

 23 Transcript of Oral Argument at 23, Hicks, supra note 15, at *23. 

 24 Hicks, 480 U.S. at 338 (OôConnor, J., dissenting). 

 25 Id. at 329. 

 26 395 U.S. 752 (1969). 

 27 Id. at 762-63. 
 28 Transcript of Oral Argument at 26, Chimel v. California, 395 U.S. 752 (1969) (No. 770). This 

exchange may also be heard at http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN

26-chimel_v_california-mr.mp3. To hear the complete version of this oral argument please visit 

www.oyez.org.  

http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN26-chimel_v_california-mr.mp3
http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN26-chimel_v_california-mr.mp3
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QUESTION: Mr. George, may I ask you this: Is your desire to broaden out the right of 

search? Does that indicate a desire on the part of law enforcement in California to wipe out 
the necessity of warrants, search warrants, warrants of every kind, in order to go in and 

search whenever they want to do so? 

MR. GEORGE: No.  

QUESTION: I will tell you the reason I ask that. It is because in one case we had here a 

while back, it was stated to us that in the great City of Los Angeles, the Police Department 

got out, I think it was, fewer than 20 search warrants in an entire year.
29

 

And, by rebuttal argument, Justice Marshallôs concern was illustrated 

by conclusive empirical evidence hurriedly proffered by attorney Keith 

Monroe:  

[MR. MONROE]: To pursue this same point a little bit on the matter of warrants, I had short-

ly before coming here contacted the clerk of the Municipal Court in the Los Angeles Judicial 
District, who is one of the few agencies in California, or anywhere, so far as I can find out, 

who has some statistical information available on search warrants.  

To give you an idea of what Los Angeles Judicial District comprises, the entire County is au-
thorized 125 Municipal Court Judges. The Los Angeles Judicial District, which is within that 

county, comprises 58 of those 125 Judges. So we have something here which is approaching 

half of the entire county.  

In 1931, according to the letters I have, the Clerk of this court commenced keeping separate 

records of search warrants issued and papers received for search warrants. They were num-

bered serially, commencing with the Number 1. As of March 12, 1969, these numbers had 
reached 1938 or, in other words, during this period of time, there had been approximately 

some 50 warrants per year, or something like that, although this is not a fair representation, 

since 1968, according to advice I have personally received from the Clerk, there were papers 
processed in this Judicial District for 179 search warrants. 

So the figure has gone up, but it was to me amazingly low for a 38-year period.  

[THE COURT]: Will you submit that to us, too, please, Mr. Monroe? 

[MR. MONROE]: Yes, I will. The 1968 figures I obtained myself. The letter covers the 

rest.
30

  

Three months later, on June 23, 1969, the Court announced its deci-

sion. Writing for the majority, Justice Stewartôs discussion traces the turns 

of Fourth Amendment precedent to overturn the warrantless home search at 

issue as well as other wayward Court authorities.31 The negative core Jus-

tice Marshall exposed is visible twice in the decision, beginning with the 

observation that ñ[u]nder . . . an unconfined analysis, Fourth Amendment 

protection in this area would approach the evaporation point,ò32 and then 

warning against ñgiv[ing] law enforcement officials the opportunity to en-
  

 29 Id. at 32. 

 30 Id. at 54-55. 

 31 Chimel, 395 U.S. at 755-68. 

 32 Id. at 765. 
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gage in searches not justified by probable cause, by the simple expedient of 

arranging to arrest suspects at home rather than elsewhere.ò33 

C. Terry v. Ohio: ñ[C]ouldnôt you say that when he laid hands on him 

and swung him around that the petitionerôs freedom of movement was 

arrested?ò 

On Tuesday afternoon, December 12, 1967, attorney Reuben M. 

Payne, for respondent, the State of Ohio, stood before the Supreme Court.34 

The Court asked him to explain, in ñplain ordinary language,ò what ñquan-

tum of evidenceò police must have to stop persons and ask them questions, 

to interfere with and even frisk them, to lay hands on them and detain them, 

all being distinct from a Fourth Amendment seizure and arrest which re-

quires probable cause.35 

During oral arguments, Justices Marshall and Black engaged in a tri-

angular conversation through attorney Payne. Justice Blackôs line of ques-

tioning led Payne to focus on heightening public protection concerns and to 

minimize the scope of the seizure and show of public force allowed.36 In 

response, Marshall interjected inimitable reductionist logic. First, lessening 

the suspicion required from probable cause to collective police apprehen-

sion, Marshall warned, means ñweôre getting intuition by osmosis.ò37 Then, 

in a fierce set of compressed and negative questions, Justice Marshall 

presages the Courtôs threshold ruling that a police touching is a seizure:  

MR. JUSTICE MARSHALL: Well, Mr. Payne, couldnôt you say that when he laid hands on 

him and swung him around that the petitionerôs freedom of movement was arrested? 

MR. PAYNE: I would agree that his freedom of movement was arrested.  

MR. JUSTICE MARSHALL: But thatôs not an arrest.  

MR. PAYNE: I do not agree that his freedom of movement was arrested ñin a significant 

way.ò  

MR. JUSTICE MARSHALL: You mean because he only turned him around? It didnôt take 
long to turn him around.  

MR. PAYNE: No. I mean in the sense of the circumstances involved at that particular time.  

MR. JUSTICE MARSHALL: Well, in this particular case he laid hands on him, and swung 
him around. How many days later was he free to go, from that moment on, in this case? 

  

 33 Id. at 767. 

 34 Transcript of Oral Argument at 11, Terry v. Ohio, 392 U.S. 1 (1968) (No. 67), reprinted in 66 

LANDMARK BRIEFS AND ARGUMENTS, supra note 2, at 704.  

 35 Id. at 12, Terry, supra note 34, at 705. 
 36 Id. at 18-22, Terry, supra note 34, at 711-15. 

 37 Id. at 13, Terry, supra note 34, at 706. 
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MR. PAYNE: If there had been no moreð 

MR. JUSTICE MARSHALL: No. In this particular case, when did he next get out? When 
did Terry get his freedom?  

MR. PAYNE: Some time after he was convicted of the crime of carrying a concealed wea-

pon.  

MR. JUSTICE MARSHALL: So his freedom was arrested for quite a while.
38

 

The influence that this constitutional reductionism has is undeniable 

and most evident when other Justices recast their lines of questioning to 

address the proposed constitutionally compressed point. After Justice Mar-

shall introduced the constitutional reductionist point here (i.e., swinging a 

citizen around effectuates a seizure), two other justices recast the controver-

sy in Marshallôs terms: First, Chief Justice Warren asked attorney Payne, 

ñWhen did the arrest take place? Just speaking in ordinary terms, now, not 

ólittle arrest,ô or óbig arrest,ô but speaking in ordinary terms, when was he 

arrested?ò39 Second, Marshallôs reductionist point propelled Justice Brennan 

to press attorney Payne with this set of questions:  

MR. JUSTICE BRENNAN: Letôs use the Fourth Amendment language, then. When was the 
first ñseizureò of the person? 

MR. PAYNE: The first seizure of the person was at the time that he ordered them in to the 

store.  

MR. JUSTICE BRENNAN: You mean when he took Terry and swung him around there was 

no seizure of the person?  

MR. PAYNE: I think there was a ñtemporary detaining,ò or ñinterferenceò with his person.  

MR. JUSTICE BRENNAN: Well, he had his hands on him and he switched him around. 

Surelyðthere was no seizure of the person? 

MR. PAYNE: But here again weôre dealing with simple semantic words.  

MR. JUSTICE BRENNAN: That word is in the Fourth Amendment, isnôt it?
40

 

Six months later, the Court announced its decision.41 Even as the Court 

elaborates its approval of police safety frisks, Justice Marshallôs negative 

  

 38 Id. at 19-20, Terry, supra note 34, at 712-13. 

 39 Id. at 20, Terry, supra note 34, at 713 (questioning whether swinging a person around would 

constitute a ñlittle arrestò or ñbig arrestò). 

 40 Id. at 20-21, Terry v. Ohio, supra note 34, at 713-14. The entire sequence of the exchange 

provoked by Justice Marshall may be heard at http://www.law.gmu.edu/assets/subsites/gmulawreview/

files/Sounds/FN42-terry_v_ohio.mp3. To hear the complete version of this oral argument please visit 

www.oyez.org. 

 41 Terry v. Ohio, 392 U.S. 1 (1968). 

http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN42-terry_v_ohio.mp3
http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN42-terry_v_ohio.mp3
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reductionist concern about abusive police practices underlies the Courtôs 

refusal to unhinge law enforcement altogether from judicial review; specifi-

cally, Chief Justice Warren makes clear that ñit is nothing less than sheer 

torture of the English language to suggest that a careful exploration of the 

outer surfaces of a personôs clothing all over his or her body in an attempt 

to find weapons is not a ósearch.ôò42 

The above examples of constitutional reductionism resulted in re-

straint: a refusal to expand the reading of the Constitution to allow greater 

intrusions under the Fourth Amendment. This was accomplished by reduc-

ing plain view ñinspectionsò to presuppositions of guilt; home searches to 

warrantless intrusions; and bodily stops to seizures. 

II . USING CONSTITUTIONAL REDUCTIONISM TO EXPAND 

CONSTITUTIONAL DOCTRINE 

The same analysis of constitutional controversyðhow Justices probe 

and interact with lawyersðapplies even more dramatically to cases in 

which the Courtôs decision expanded previous constitutional principles. 

What follow are two Supreme Court cases, whose majority opinions were 

not authored by Justice Marshall, yet whose leaps in constitutional perspec-

tive can be seen to have been influenced by Justice Marshallôs reductionist 

points articulated during the oral argument stages of the cases. 

A. Batson v. Kentucky: ñ[Is there] any case that says that a constitution-

al right has to be denied a number of times?ò 

On December 12, 1985, during oral argument framing what would be-

come the historic case Batson v. Kentucky,43 attorney Rickie L. Pearson, the 

Assistant Attorney-General of Kentucky, along with Deputy Solicitor-

General Lawrence G. Wallace, as amicus curiae, urged continuation of the 

constitutional norm announced twenty-one years earlier in Swain v. Ala-

bama,44 that prosecutors can keep African Americans off juries unless a 

pattern of discrimination across cases is shown. 

The Supreme Court famously disagreed.45 Scholars include in the lead-

ing casebooks excerpts from Justice Powellôs landmark majority decision, 
  

 42 Id. at 16. 

 43 476 U.S. 79 (1986). 
 44 380 U.S. 202 (1965). 

 45 Batson, 476 U.S. at 95-96 (ñó[A] consistent pattern of official racial discriminationô is not óa 

necessary predicate to a violation of the Equal Protection Clause. A single invidiously discriminatory 

governmental actô is not óimmunized by the absence of such discrimination in the making of other 

comparable decisions.ôò (quoting Arlington Heights v. Metropolitan Housing Dept. Corp., 429 U.S. 252, 

266 & n.14 (1977))).  
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and also quote from Justice Marshallôs concurrence disfavoring peremptory 

challenges altogether.46 These treatises and commentary, however, overlook 

the decisive doctrinal block imposed by Justice Marshallôs reductionist 

point which was set up mid-controversy. Justice Marshall urged a reduc-

tionist point to demonstrate that the proposition that several constitutional 

violations are required to equal one actionable one is untenable: 

[MR. JUSTICE MARSHALL]: Letôs examine that. What I think you are building on is that 
you can take a peremptory challenge without giving any reason.  

MR. PEARSON: Yes.  

[MR. JUSTICE MARSHALL]: And you are building that that [sic] you can give it for a vi-

olation of the Constitution, and those are two different animals.  

MR. PEARSON: No, sir, Ið 

[MR. JUSTICE MARSHALL]: If a state officer says I am using race in my enforcement of 

my law, doesnôt that violate the Fourteenth Amendment? 

MR. PEARSON: If the state does it over a period of time, yes, it does, but in a particular 
caseð 

[MR. JUSTICE MARSHALL]: I didnôt say over a period of time.  

MR. PEARSON: But in a particular caseð 

[MR. JUSTICE MARSHALL]: He does it once. Doesnôt he violate the Constitution?  

MR. PEARSON: We donôt believe so.  

[MR. JUSTICE MARSHALL]: Well, how many times?  

MR. PEARSON: Well, I think there[,]  based upon how many times it has been done, it has to 

raise a reasonable inference that he is practicing invidious discrimination. I canôt quantify a 

particular number.  

[MR. JUSTICE MARSHALL]: Can you give me any case that says that a constitutional right 

has to be denied a number of times?  

MR. PEARSON: As I understand your question, I donôt know of a case to that point, but I do 
know that Swain says thatð 

[MR. JUSTICE MARSHALL]: Including Swain.  

MR. PEARSON: Pardon? 

[MR. JUSTICE MARSHALL]: Including Swain. Did Swain say that? 

  

 46 See, e.g., YALE KAMISAR ET AL., MODERN CRIMINAL PROCEDURE 1403-09 (11th ed. 2005); 

STEPHEN A. SALTZBURG &  DANIEL J. CAPRA, AMERICAN CRIMINAL PROCEDURE 1199-1205 (8th ed. 

2007). 
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MR. PEARSON: No, sir, not as you put it. I will sayð
47

   

Tellingly, six months later Justice Marshall would author a concur-

rence to ñJustice Powellôs eloquent opinion for the Court,ò adding a very 

reductionist accusation against jury selection practices that have ñflouted 

[justice] in case after case before a remedy is available.ò48 Justice Powellôs 

decision for the Court, by contrast, begins,49 has at its middle,50 and ends 

with positive reaffirmations of Swainôs equal protection purpose.51   

B. United States v. Nixon: ñHow are you going to impeach him if you 

donôt know about it?ò 

Chief Justice Burgerôs opinion for a unanimous Court in United States 

v. Nixon,52 ended a presidency with its announcement that giving Nixon an 

absolute executive privilege would impede the mission of the judicial de-

partment.53 But as one leading constitutional scholar notes, ñNixon, too, had 

its critics. . . . [T]he Court erred in granting expedited review and that the 

better course would have been to allow the impeachment process to run its 

course.ò54 

Tellingly, Justice Marshall perceived and gave a reductionist answer to 

this tension between an absolute executive privilege and our Constitutionôs 

impeachment machinery. Here is his fulcrum moment, engaging attorney 

James D. St. Clair, counsel for President Nixon: 

[MR. JUSTICE MARSHALL]: How are you going to impeach him if you donôt know about 

it? 

MR. ST. CLAIR: Well, if you know about it, then you can state the case. If you donôt know 

about it, you donôt have it.  

  

 47 Transcript of Oral Argument, Batson v. Kentucky, 476 U.S. 79 (1986) (No. 84-6263), 1985 

U.S. TRANS. LEXIS 17, at *30-31. The exchange may also be heard at http://www.law.gmu.edu/assets/

subsites/gmulawreview/files/Sounds/FN50-batson_v_kentucky.mp3. To hear the complete version of 

this oral argument please visit www.oyez.org. 

 48 Batson, 476 U.S. at 102 (Marshall, J., concurring). 

 49 Id. at 84 (ñWe reaffirm the [Swain antidiscrimination] principle today.ò). 

 50 Id. at 92-93 (contending that ñlower courtsò misinterpreted ñthe teaching of Swainò to require a 

ñcrippling burden of proofò across ña number of cases . . . to establish a violation of the Equal Protection 

Clauseò). 

 51 Id. at 100 n.25 (the constitutional misdirection exposed during argument by Justice Marshallôs 

compressed negative attack gains just oblique acknowledgement only, in a final majority footnote: ñTo 

the extent that anything in Swain v. Alabama is contrary to the principles we articulate today, that deci-

sion is overruled.ò (citations omitted)). 

 52 418 U.S. 683 (1974). 

 53 Id. at 707.  

 54 CHEMERINSKY, supra note 3, at 358 (citing Gerald Gunther, Judicial Hegemony and Legislative 

Autonomy: The Nixon Case and the Impeachment Process, 22 UCLA L. REV. 30, 31 (1974)). 

http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN50-batson_v_kentucky.mp3
http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN50-batson_v_kentucky.mp3
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[MR. JUSTICE MARSHALL]: So there you are. Youôre on the prongs of a dilemma, hunh?  

MR. ST. CLAIR: No, I donôt think so.  

[MR. JUSTICE MARSHALL]: If you know the President is doing something wrong, you 

can impeach him; but the only way you can find out is this way, you canôt impeach him, so 

you donôt impeach him. You lose me some place along there.
55

 

The Courtôs unanimous decision, decided in the same month, avoids 

mention of this decisive reduction of constitutional argument (Article II 

executive privilege) to negative constitutional paradox (invalidation of Ar-

ticle I impeachment machinery) altogether. The Courtôs outcome solves 

Justice Marshallôs ñdilemmaò about a constitutional black box for presiden-

tial wrongdoing, but in its announced opinion, the Court makes no mention 

of a derelict executive using the Constitution against itself and instead 

speaks positively of the powers and duties of all three branches of govern-

ment.56 

III . USING CONSTITUTIONAL REDUCTIONISM TO ACKNOWLEDGE 

CONSIDERATIONS OUTSIDE CONSTITUTIONAL DOCTRINE 

Examining oral arguments in cases involving a constitutional argu-

ment before the Supreme Court has shown us how judges, like Justice 

Thurgood Marshall, engage with lawyers to reduce complex constitutional 

doctrine to core answers that compel case outcomes. As a significant va-

riant, this Article also contends that examining controversies reveals that 

judges compellingly use constitutional reductionism to acknowledge con-

siderations that are decisive to outcomes, yet are unsuitable for acknowled-

gement in decisions. These considerations go largely unnoticed by scholarly 

treatment that assembles doctrine in the traditional manner, excerpting from 

decisions but not the controversies that framed those decisions. Consider 

the following reductionist points used by Justice Marshall during oral ar-

gument about a womanôs right to abortion, the First Amendment and the 

Eighth Amendment. 

  

 55 Transcript of Oral Argument at 108, United States v. Nixon, 418 U.S. 683 (No. 73-1766) 

(1974), reprinted in 79 LANDMARK BRIEFS AND ARGUMENTS, supra note 2, at 898. This exchange may 

be heard at http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN59-us_v_nixon-how

_are_you_going_to.mp3. To hear the complete version of this oral argument please visit www.oyez.org. 

 56 See Nixon, 418 U.S. at 691-93 (declining to require the President to place himself in contempt 

of court; applying executive branch delegation regulations; enforcing specific criminal rule provisions 

only, as well as due process rights of defendants and Article III powers of judicial review and subpoena 

authority; plus, finally, reaffirming a qualified presidential privilege). 

http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN59-us_v_nixon-how_are_you_going_to.mp3
http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN59-us_v_nixon-how_are_you_going_to.mp3
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A. Roe v. Wade: ñIôll withdraw the question.ò 

The Courtôs ruling protecting a right to abortion in Roe v. Wade57 still 

confounds, inspires and enrages today. Justice Blackmun, even as the most 

junior Justice, wrote the opinion for the Court and he bears the weight of 

critical attention for his conclusion that fetuses are not persons.58 However, 

a return to the controversy in the Court on December 13, 1971, reveals this 

reductionist exchange between attorney Jay Floyd, Assistant Attorney-

General of Texas, and Justice Marshall: 

MR. FLOYD: Well, as I say, Your Honor, the . . . I donôt think the courts have come to the 

conclusion that the unborn has full juristic rightsðnot . . . not . . . yet. Maybe they will. I 

donôt know. I just donôt feel like they have, at the present time.  

[MR. JUSTICE MARSHALL]: In the first few weeks of pregnancy? 

MR. FLOYD: Sir? 

[MR. JUSTICE MARSHALL]: In the first few weeks of pregnancy? 

MR. FLOYD: At any time, Mr. Justice. We make no distinctions in our statute.  

[MR. JUSTICE MARSHALL]: You make no distinctions whether thereôs life there or not?  

MR. FLOYD: We say there is life from the moment of impregnation.  

[MR. JUSTICE MARSHALL]: And do you have any scientific data to support that?  

MR. FLOYD: Well we begin, Mr. Justice, in our brief, with theðthe development of the 

human embryo, carrying it through the development of the fetus from about seven to nine 
days after conception.  

[MR. JUSTICE MARSHALL]: Well, what about six days? 

MR. FLOYD: We donôt know.  

[MR. JUSTICE MARSHALL]: But the statute goes all the way back to one hour? 

  

 57 410 U.S. 113 (1973). 

 58 See, e.g., The Origins and Scope of Roe v. Wade: Hearing Before the Subcomm. on the Consti-

tution of the H. Comm. on the Judiciary, 104th Cong. 101 (1996) (statement of Douglas W. Kmiec, 

Professor of Constitutional Law, University of Notre Dame) (ñSo, there you have it. A confession by the 

principal author of the most infamous decision in this century, and perhaps after Dred Scott, ever, re-

vealing that arbitrary choiceðnot discernment of the law of the landðaccounts for the result in Roe.ò); 

Bob Woodward, The Abortion Papers, WASH. POST, Jan. 22, 1989, at D1 (reviewing internal Court 

papers to discuss ñlegal scholars and millions of other criticsò of Justice Blackmunôs opinion for the 

Court). 
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MR. FLOYD: I donôtéMr. Justice, there are unanswerable questions in this field. I . . . .
59

 

Upon being told that he was asking ñunanswerable questions,ò Justice 

Marshall offered to withdraw his question.60 Attorney Floyd nonetheless 

added this agreeing codicil: ñWhen does the soul come into the unbornðif 

a person believes in a soulðI donôt know.ò61 The fact that constitutional 

reductionism gets to frank agreement that there are questions that are con-

stitutionally unanswerable itself is crucially important; in controversy, re-

ductionist points identify clear darkness, rather than impose a simplified 

darkness. 

B. First Amendment: Words will never hurt me 

When hearing Justice Marshallôs constitutional reductionism during 

the frank exchange of ideas that occurs in courtroom controversy, one hears 

a blunt and powerful explanation of First Amendment protection built on 

impatience. The academic world has generated ñvoluminous literatureò 

assessing ñwhy freedom of speech should be regarded as a fundamental 

right,ò including ñ[t]hat freedom of speech is protected to further self-

governance, to aid the discovery of truth via the marketplace of ideas, to 

promote autonomy, and to foster tolerance[.]ò62 In contrast, Justice Marshall 

reduces his challenge to government censorship to the ñsticks and stonesò 

truism that words do not hurt. Needless to say, the fact that we should not 

be bothered by most speech is not an interpretative mode that takes easy 

voice in announced First Amendment decisions, and it gains even less ela-

boration in scholarship. But listening to Justice Marshall, its vital force is 

undeniable, as is evident in the following two landmark cases. 

1. Wooley v. Maynard: ñI didnôt live or die by it.ò 

Justice Marshall was blunt with his First Amendment reaction to New 

Hampshireôs ñlive free or dieò state motto license requirement: 

[MR. JUSTICE MARSHALL]: You mean that if we rule in favor of the Appellees that eve-

rybody will tape it over? 

MR. JOHNSON: This is another matter, Mr. Justice Marshall, thatð  

  

 59 Transcript of Oral Argument, Roe v. Wade, 410 U.S. 113 (1973) (No. 70-18), reprinted in 75 

LANDMARK BRIEFS AND ARGUMENTS, supra note 2, at 803-04. This exchange may be heard at 

http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN63-roe_v_wade.mp3. To hear 

the complete version of this oral argument please visit www.oyez.org. 

 60 Transcript of Oral Argument, Roe, supra note 59, at 804. 

 61 Id.  

 62 CHEMERINSKY, supra note 3, at 926, 926-30. 
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[MR. JUSTICE MARSHALL]: If everybody is in favor of getting rid of it, you ought to get 

rid of it.  

MR. JOHNSON: This is not a burning issue within the State of New Hampshire . . . Prior to 

this particular case, there were two combined cases before the New Hampshire Supreme 

Court cited in the Stateôs brief, State v. Hoskin and Ely, in which the defendants therein had 
taped over the State motto.  

[MR. JUSTICE MARSHALL]: Then, I understand the Attorney Generalôs office doesnôt 

have anything else to do, thatôs why they brought it up here.  

MR. JOHNSON: We have sufficient work in New Hampshire.  

[MR. JUSTICE MARSHALL]: Is it important in the State of New Hampshire or not? 

MR. JOHNSON: It is very important, Mr. Justice Marshall.  

[JUSTICE MARSHALL]: But it is not a burning issue.  

MR. JOHNSON: It is not a burning issue from the standpoint that when one goes to New 

Hampshire one sees the motto taped over. If I may introduce a piece of evidence not before 
the Court. In my travels around the State of New Hampshire since this case first was insti-

tuted, I personally have yet to see within the State of New Hampshire a license with the State 

motto either cut out or taped over. 

[MR. JUSTICE MARSHALL]: Since you are speaking as an individual, the first time I no-

ticed the motto was after this case was filed. I hadnôt ever paid any attention to it. I noticed 

New Hampshire license and Iôd say, ñWell, thereôs somebody from New Hampshire,ò but I 

didnôt live or die about it.
63

 

2. Rankin v. McPherson: ñ[T]hat wrecks the world?ò 

More starkly, in the controversy framing Rankin v. McPherson,64 Jus-

tice Marshall again connected First Amendment logic to the fact that speech 

is merely expressiveðits effect innocuous. Rankin involved whether firing 

a public employee for a hostile comment towards the presidentðñif they go 

for him again, I hope they get himòðviolates the First Amendment.65 In-

sisting that the government give its reason to censor hostile speech, Mar-

shall articulated his perspective on the First Amendment in the following 

exchange: 

[MR. JUSTICE MARSHALL]: Well, just what harm was done to anybody by her statement? 

I have limited this to anybody.  

  

 63 Transcript of Oral Argument at 10-12, Wooley v. Maynard, 430 U.S. 705 (1977) (No. 75-

1453). Justice Brennan, similarly, adverts during oral argument to the irony that New Hampshireôs 

licenses containing the mottos are made in state prison. Id. at 10. The exchange in the text may be heard 

at http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN67wooley_v_maynard.mp3. 

To hear the complete version of this oral argument please visit www.oyez.org. 

 64 483 U.S. 378 (1987). 

 65 Id. at 379-80. 
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MR. NAGER: The harm in this case is to the Governmentôs interest in promoting the public 

understanding and respect for the laws of the constables.  

[MR. JUSTICE MARSHALL]: For uniformity of thought? 

MR. NAGER: No, Justice Marshall, not for uniformity of thought, but for understanding 

about the requirements of the law. A law enforcement agency doesnôt just engage in day-to-
day enforcement activity. It doesnôt just go out on the street and arrest people and put them in 

jail. A law enforcement agency is responsibleð 

[MR. JUSTICE MARSHALL]: You tell me; I donôt know.  

MR. NAGER: A law enforcement agency is responsible for teaching the public about the re-

quirements of the law, for emphasizing their importance.  

[MR. JUSTICE MARSHALL]: This statement was made in an office where nobody was 
there but employees of that office, and it doesnôt even show how many were there. It only 

shows there were three there. Now, that wrecks the world?
66

 

Justice Marshallôs comments expressed impatience over the govern-

mentôs intolerance of the employeeôs words, and hinted at the insignific-

ance of their effect. However, such reactions are ill-suited as the basis for 

announced First Amendment doctrine or for scholarly conception. Certain-

ly, the position Justice Marshall articulated during the oral argument is in 

tension with grand First Amendment theories, some of which are ñcon-

cerned with nothing less than helping to shape óthe intellectual character of 

society.ôò67 The latent layer of reasoning underlying the Courtôs decision is 

highlighted when Justice Marshallôs impatient points during the oral argu-

ments are juxtaposed with the muted language contained in the opinion he 

authored in the case.68 In fact, Justice Marshallôs decision devotes extensive 

inquiry into possible harm, including the footnoted contemplation that even 

clerical employees could be discharged if ñtheir speech . . . truly injures the 

public interest in the effective functioning of the public employer.ò69  

  

 66 Transcript of Oral Argument, Rankin v. McPherson, 483 U.S. 378 (1987) (No. 85-2068), 1987 

U.S. TRANS LEXIS 182, at *14-15. This exchange may also be heard at http://www.law.gmu.edu/

assets/subsites/gmulawreview/files/Sounds/FN70-rankin_v_mcpherson.mp3. To hear the complete 

version of this oral argument please visit www.oyez.org.  
 67 See CHEMERINSKY, supra note 3, at 930 & n.40 (citing LEE BOLLINGER, THE TOLERANT 

SOCIETY: FREEDOM OF SPEECH AND EXTREMIST SPEECH IN AMERICA 120 (1986)).  

 68 Compare Rankin, 483 U.S. at 388-91, with Transcript of Oral Argument, Rankin v. McPherson, 

supra note 66, at *14-15. 

 69 Rankin, 483 U.S. at 391 n.18.
 

http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN70-rankin_v_mcpherson.mp3
http://www.law.gmu.edu/assets/subsites/gmulawreview/files/Sounds/FN70-rankin_v_mcpherson.mp3
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C. Eighth Amendment: ñWhy didnôt you pick him up the first time and kill 

him?ò 

Eighth Amendment jurisprudence has evolved into a solemn, angry 

and renunciatory formula, telling us that we are bettering ourselves away 

from cruelty.70 Justice Marshall reduces this conceit to a different impatient 

reductionist point: stop executing first-time serious offenders and serial 

petty offenders. It is this reduced principle which he uses as a refrain during 

oral arguments, but which finds no acknowledgement in any written opi-

nion. 

In the momentous Capital Cases of 1976, for example, in retort to the 

governmentôs argument that specific deterrence can only be assured by ex-

ecution, Justice Marshall reduced his Eighth Amendment response to this 

sarcasm: 

[MR. JUSTICE MARSHALL] : Mr. Attorney General, if you could give him life imprison-

ment, you wouldnôt have to worry about recidivism, would you? 

MR. HILL: Well, interestingly enoughð  

[MR. JUSTICE MARSHALL]: I donôt meanðmean real life. I mean life.  

MR. HILL: I know what you mean, Mr. Justice.  

[MR. JUSTICE MARSHALL]: You wouldnôt have to worry about recidivism then, would 
you? 

[MR. JUSTICE MARSHALL]: Except perhaps as to guards and other inmates and em-

ployees of the prison. I suppose that is always a possibility, isnôt it? 

MR. HILL: Well, of course, we had a lifer who escaped. You might have read about it. We 

just lost three women as hostages in the course of it. I guess life to them was rather important 

and to their families. And he was a lifer; what did he have to lose under the ï  

[MR. JUSTICE MARSHALL]: Oh, I imagine that you get all kinds of cases, but I say if it is 

actual life imprisonment, you wouldnôt have to worry about recidivism, unless you want to 

get some way-out case some place.  

MR. HILL: Well, but to theð  

[MR. JUSTICE MARSHALL]: Do you think that the mere fact that a man is subject to 

commit another crime entitles him to be killed; is to prevent him from preventing another 
crime? 

MR. HILL: I thinkð  

[MR. JUSTICE MARSHALL]: Why didnôt you pick him up the first time and kill him? 

  

 70 See Trop v. Dulles, 356 U.S. 86, 100-01 (1958) (ñevolving standards of decencyò test) (plurality 

opinion).  
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MR. HILL: I think the public is entitledð  

[MR. JUSTICE MARSHALL]: You didnôt, did you? The first time you didnôt pick him up.  

MR. HILL: I think, Mr. Justice Marshall, that the legislatures of the states on behalf of the 

people that they represent are entitled to make that judgment.
71

  

And again, several years later, responding to the governmentôs argu-

ment that even petty recidivism may warrant life imprisonment, Justice 

Marshallôs constitutionally reduced retort is the same:  

[MR. JUSTICE MARSHALL]: What is so bad about Mr. Rummel? 

MR. BECKER: What is bad about him is that he is a habitual offender, none of his offenses 

singly have been so serious, but a look at his criminal record, as the prosecutor saw it, saw 

virtually that he is a career criminal, that he committed one crime after the other, that there 
was a succession ofð  

[MR. JUSTICE MARSHALL]: There is a total of four.  

MR. BECKER: No, Your Honor, it is not a total of four. It is a significantly higher number 

than four.  

[MR. JUSTICE MARSHALL]: Well, are you going to give him time for the crimes he 
wasnôt convicted of? 

MR. BECKER: Your Honor, we are giving him time because of what he has shown himself 

to be. He has shown himself to be unable to exist outside of prison for any significant period 
of time without violating the law. 

[MR. JUSTICE MARSHALL]: Why not sentence him to death while you are at it? 

MR. BECKER: Well, Your Honorð  

[MR. JUSTICE MARSHALL]: That would remove him. 

MR. BECKER: Your Honor, it must be said that the State of Texas is faced with a very diffi-

cult problem here. I wish we knew what to do with Mr. Rummel. I wish the State of Texasð
I wish that a Justice of this Court or a penologist or sociologist or someone knew what to do 

with someone like Mr. Rummel who is a petty criminalðwe admit itð 

[MR. JUSTICE MARSHALL]: But one way would be to give him some training in jail. That 
would be one way, which Texas does? 

MR. BECKER: Which Texas does, yes, sir.  

[MR. JUSTICE MARSHALL]: To a great extent? 

MR. BECKER: To an extent which Texas does.  
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