IP SURVEY

LAW 367/001
SPRING 2022

PROFESSOR SEAN O’CONNOR
soconn3@gmu.edu
Room 417 Hazel Hall

COURSE SCHEDULE/MEETING TIMES/TYPE: This is an in-person course that meets in Room __ on
Mondays and Wednesdays from 16:25 — 17:50.

OFFICE HOURS: Tuesdays 10:00 — 12:00 and by appointment.

REQUIRED TEXTS:
e Intellectual Property in the New Technological Age v.I, Menell et al., Clause 8 Publishing
e Intellectual Property in the New Technological Age v.Il, Menell et al., Clause 8 Publishing
e Occasional handouts distributed in hard copy, by email, or through Teams course site

COURSE OVERVIEW/DESCRIPTION: This survey course emphasizes federal copyright, trademark, and
patent law and related state trade secret, rights of publicity, and unfair competition law. It is meant to
provide students with a general working knowledge of the various intellectual property doctrines, and
an understanding of how the individual intellectual property doctrines compare, contrast, and may be
used to complement one another. This course is appropriate for the generalist who wants to understand
and be able to analyze IP issues, which are ubiquitous in the modern practice of law.

Prerequisites: None
*This course uses the Microsoft Teams platform. Contact instructor if you are unfamiliar with this.
LEARNING OUTCOMES: By the end of the course students should be able to:

e Understand and apply the major doctrines of intellectual property and related fields covered in
the course in legal practice

e Argue policy considerations across and within each area of intellectual property

e Show basic proficiency in developing intellectual property strategies for clients

BASIS OF EVALUATION & ASSESSMENTS

e Class Participation: You are expected to participate regularly in class. A mix of cold calling and
assigned “on call” students will be used. You may “pass” when called upon up to two (2) times
during the semester, but after that two (2) points will be deducted from your class participation
grade for any time you decline to answer the instructor’s question or request for a comment.

e Grading Policy: Grading is based on a one hundred (100) point scale. For class participation,
students presumptively obtain full points for completion and compliance, subject to deductions
set out above and here. Quizzes and the final exam by contrast are based on earned points.
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e Quizzes: thirty (30) points overall; ten (10) points for each short answer quiz for patents,
copyrights, and trademarks

e Class participation: ten (10) points subject to deduction set out above

e Final Exam: sixty (60) points; seven (7) hour, take home, modified open book exam including a
combination of short answer and essay questions.

EMAIL COMMUNICATION: Students must use their Mason email account to receive important
University information, including communications related to this class. This is especially important for
security and confidentiality of client information. | will not respond to messages sent from or send
messages to a non-Mason email address.

ATTENDANCE: Regular and punctual attendance are required to earn academic credit. Attendance
requirements for academic credit will follow the policies set forth in Academic Regulation 4-1. Should
circumstances occur where you anticipate the possibility of missing a substantial number of class
sessions (e.g. a serious illness), you should immediately contact the Assistant Dean, Student Academic
Affairs. | will take attendance at each session by visually checking for you. N.B. Per Academic Regulation
4-1.1, “A student who is not present for at least seventy-five percent (75%) of a session of the course is
absent from that session.”

CLASS RECORDINGS PROHIBITED: Pursuant to Academic Regulation 4-2.2, no portion of a class session
or an examination may be preserved by means of a recording device such as an audio recording device
or camera. Any exceptions to this policy must be expressly permitted in writing by me. However, | have
authorized the Law School’s official recording of all sessions solely for purposes of accommodating
excused absences, e.g., for COVID-19 related issues.

COVID-19 INSTRUCTIONAL CONTINGENCY PLAN: This course is currently scheduled to be taught in
person. It would only move to a virtual online format at the mandatory direction of the University or
Law School. If | become incapacitated, the Dean’s Office will determine a suitable replacement
instructor.

COVID-19 HEALTH & SAFETY REQUIREMENTS: Please note that under current University health and
safety protocols, face coverings and social distancing are required for all persons on campus. Please
refer to the most up-to-date University policies here.

ACADEMIC INTEGRITY: It is expected that students adhere to the Antonin Scalia Law School Honor
Code. The Honor Code prohibits lying, cheating, or stealing. This includes a student obligation to never
represent the work of another as their own, and to never provide or accept unauthorized assistance on
any school related assignment. The Honor Code is available here: https://sls.gmu.edu/honor/.

CLASSROOM ACCOMMODATIONS: Disability Services at George Mason University is committed to
providing equitable access to learning opportunities for all students by upholding laws that ensure equal
treatment of people with disabilities. If you are seeking accommodations for this class, please visit
hppt://ds.gmu.edu/ for detailed information about the Disabilities Registration Process. Faculty may not
receive or respond to requests for an accommodation. All requests must be handled by the office of
Disability Services. You may contact Disability Services directly via email at ods@gmu.edu or phone at
(703) 993-2474. If you have any questions about how in-class or testing accommodations are
implemented at the law school, please contact the Assistant Dean, Student Academic Affairs for more
information.
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ADDITIONAL SCHOOL POLICIES AND RESOURCES:

STUDENT HONOR CODE - Click Here
ACADEMIC REGULATIONS - Click Here

UNIVERSITY LIFE: University Life provides student support resources such as Counseling and
Psychological Services (https://caps.gmu.edu/), Student Health Services (https://shs.gmu.edu/), and
the Student Support and Advocacy Center (https://ssac.gmu.edu/). For more information about
University Life on the Arlington Campus, please visit: https://ularlington.gmu.edu/

SCHEDULE of class meetings

W 1/19 Historical and philosophical overview of IP
Readings: pp. 1-39

M 1/24 Trade secrets
Readings: pp. 42-101

W 1/26 Trade secrets; misappropriation; idea submissions
Readings: pp. 134-151, 1162-1173, 1178-1197

M 1/31 no class

W 2/2 Patents — overview; novelty
Readings: pp. 156-206

M 2/7 Patents — nonobviousness; utility; disclosure
Readings: pp. 206-256

W 2/9 Patents — enablement; written description; patentable subject matter;
administrative patent review
Readings: pp. 256-62, 267-71, 275, 313-24

M 2/14 Patents — claims and claim construction; infringement
Readings: pp. 324-25, 328-342, 346-51, 367-78 (through n.6), 384-94 (end of
case), 397-401

W 2/16 Patents — defenses; remedies
Readings: pp. 403, 405, 408-11, 413-21, 424-56

M 2/21 Design patents; plant patents
Readings: pp. 457-473; handout on plant patents

W 2/23 Copyright —overview; requirements; subject matter; idea-expression dichotomy
Readings: pp. 495-98, 501-508, 515-16, 520 (at §3)-40, 544-55, 558-59

M 2/28 Copyright — useful article doctrine; government works; ownership and duration
Readings: pp. 561-76, 582-83, 587-94, 598-603, 612-16

W 3/2 Copyright — rights and infringement
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M 3/14
W 3/16

M 3/21

W 3/23

M 3/28

W 3/30

M 4/11

W 4/13

M 4/18

W 4/20

M 4/25

Readings: pp. 625-31, 635-39, 647-49, 666-668, 680-92, 695-703, 707-12

Copyright — indirect infringement; defenses (fair use)
Readings: pp. 723-31, 734-48, 752-55, 762-771, 776-85

Copyright — defenses (fair use cont’d, OSP safe harbor, others); remedies
Readings: pp. 790-807, 811-23, 828-845

No class (spring break)
No class (spring break)

Copyright — music copyright demonstration
Readings: Williams v. Gaye; Skidmore v. Zeppelin; IPSJ amicus (Teams site)

Copyright — Music Modernization Act and music licensing systems
Readings: Songwriters View of Music Modernization Act (Teams site_

Trademarks — overview; subject matter; establishment of rights
Readings: pp. 861-62, 870-85, 889-95, 902-919

Trademarks — establishment of rights (cont'd)
Readings: pp. 923-29, 936-42, 945-51, 958-75

Trademarks — infringement
Readings: pp. 976-83, 986-92 (end of case), 994 (start at §3)-1007, 1021-34

Trademarks — defenses; remedies; right of publicity
Readings: pp. 1066-72 (end of case), 1074-77, 1082 (§3)-86, 1088-96 (end of
case), 1101-1107, 1109-13, 1199-1214

IP transactions and commercialization
Readings: pp. 102-133, 1148-1153, 1157-58 (n.7 only); sample mutual NDA,
redacted precedent professional services agreement (Teams site)

Federal and state sovereign immunity: 28 USC 1498 and new state laws
Readings: TBD

Special issues in Biopharma IP: Bayh-Dole and March-in Rights; Generics under
Hatch-Waxman (bio-equivalents) and Biologics Price Competition & Innovation
Act (biosimilars)

Readings: TBD

Introduction to international IP — the major treaties
Readings: pp. 477-481, 846-858, 1123-1130

Course summary and review



