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[. INTRODUCTION

The Presdentid eection of 2000 raised a number of unprecedented legd and politica
issues. Among those were the issues raised by the Presidential Trangition Act of 1963 (the
“Act”), a heretofore obscure dtatute that took on massive importance in both the politicad
framework of the eection as well as the practical framework of George W. Bush's efforts to
effectuate a smooth presidentia transition.' Like so many other issues raised by the eection
fdl-out, the issues raised by the Presdentid Trangtion Act of 1963 presented legd issues of
first impresson and crucid politica questions. Fought againgt the backdrop of the contentious
presidentia eection and the legal and public relations battles that swirled around it, the issues of
the Presidentia Trangition Act of 1963 took on profound importance. Unlike other issues raised
by the eection which are likely to prove unique to the 2000 dection, the issues surrounding the
law of presdentid trangtions are likely to arise again in the future, especialy because the way in
which the Act was implemented raises subgtantid concerns of future mischief.

The facts surrounding the 2000 presidentia dection are wel-known. On the night of the
generd dection, the Republican ticket of George W. Bush and Richard Cheney claimed victory
in the presidentia eection on the basis of a narrow victory in FHorida. When combined with the
other states claimed by Bush and Cheney, Florida's electora votes gave them 271 votes, one
more than necessary to claim the White House. Democratic rivals Al Gore and Joe Lieberman
refused to concede the dection and instead contested the Bush victory in Florida, initiated
litigation and requested recounts of various balots in FHorida. As a result of the narrowness of
the Bush lead and the complexity of the litigation and recount issues, the eection’sfind outcome
remaned in the baance for severa weeks. The dection was not findly settled until early
December, when the Supreme Court ruled in favor of Bush in the case of Bush v. Gore.? The
next day Gore conceded the eection to Bush.
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In most presidentia eections, the outcome of the eection is known the day after the
generd eection. The Presdent-elect has only seventy-three days from the dection date in
November and the President’s inauguration on January 20 of the following year to gppoint
senior policy anayds, prepare a budget for presentation to Congress, and begin making
legidative priorities® Given the massive scope of the transition responsibilities and the relatively
short time frame to conduct those activities, every day during the trangtion period is crucid. In
fact, it usudly takes saverd months into the President’ s term to complete the “trangtion” and to
fill al of the necessary personne appointments.

Before 1963, presdentid trangtions primarily were staffed by volunteers and funded by
the political party of the incoming President.” In order to ease the difficulties of conducting a
presidentia trangtion, Congress enacted the Act. The Act provides a variety of resources for
office goace, daff compensation, communications services, and printing and postage costs
asociated to be made available for the Presdentid trangtion (collectively, the “trandtion
resources’ or “transition funds’).’ The Generd Services Adminigiration (“GSA”) is the federd
agency assgned to adminigtering the funds and office space alocated for the presdentid
trangtion. For Fisca Year 2001 the General Services Administration was authorized a total of
$7.1 million for the upcoming trangtion: $1.83 for the outgoing Clinton Adminigtration; and a
totad of approximatdy $5.3 million for the incoming adminigtration, including $1 million
gppropriated under the 2000 amendments contained in the Presdentia Trangtion Act of 2000.
The Adminigrator of the Generd Services Adminidration (the “ Adminigrator”) is the individua
respongble for dispersang the money appropriated for the trangtion as well as executing the
responsihilities of fitting the office for operation. The Adminigrator of the GSA is appointed by
the President.

Following the certification of Horida s electora votes in November 2000, George W.
Bush and Richard Cheney requested that the Adminigtrator, Clinton appointee David J. Barram,
order the release of the resources dlocated to be made avalable for the incoming
adminigration, including the office space dlocated to the trandtion as wdl as the funds
appropriated for the trangtion. Under the terms of the statute, the Adminigtrator is instructed to
release the transition resources upon the request of the “ President-elect.”® The “ President-elect”
and “Vice-President-elect” are defined by the Act as “such persons as are the apparent
successful candidates for the office of President and Vice President, respectively, as ascertained
by the Adminigrator following the generd eections held to determine the electors of Presdent
and Vice President in accordance with title 3, United States Code, sections 1 and 2" The
phrase “apparent successful candidates’ is not defined in the Act.
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The Adminigrator refused to release the funds to any incoming adminigtration on the
ground that he was unable to ascertain an “gpparent successful candidate” in the dection. In
fact, the Adminigtrator took no action to release the funds or the office space until after Al Gore
conceded the dection on December 13. Throughout this period, the Administrator refused to
aticulate any specific sandard that he would use to make the determination. During this period
he offered at least three different and mutualy contradictory interpretations of the Act to judtify
his inaction. Initidly he indicated that he would release the trangtion resources as soon as a
candidate was certified as having received a mgority of eectora votes in the eection, sating
that he would release the trangtion funds and the keys to the trangtion office ‘to whichever
candidate garnered the necessary 270 electoral votes after Florida s outcome was certified.”® In
the face of the FHorida recount imbroglio and under palitica pressure from the White House, he
quickly amended his position. Although he refused to articulate any express standard, he later
suggested he would congder two other criteria as especially important. These two criteriawere:
(1) aconcession by one of the candidates,” and/or (2) aresolution of al election contests and all
election-rdated litigation.”® At the same time he apparently repudiated his earlier position that
the certification of an dectord college winner was even a relevant criterion. He provided no
explanation as to why he considered those two factors to be especidly relevant or why the
certification of an dectord college winner woud not be relevant. Nor did he ever declare
whether these two criteria were digunctive or conjunctive, or whether one was more important
than the other. In fact, the Administrator vacillated throughout the entire post-€lection period,
referring to the need for a concession a some times, the need for a resolution to eection
contests at other times, and aneed for both a concession and a resolution to eection contests at
dill other times. To the extent that a resolution of ection controverses was required, he never
stated whether this necessitated a final resolution or whether he was empowered to use his
judgment to declare the contests effectively concluded.™

8 George Archibald, White House Puts Transition on Hold: Agencies Told to Await Definite Winner, WASH.
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(announcing that the offices were ready and that he was ready to turn over the keys to the president-elect).
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Finaly, in the waning days of the controversy he adopted a third position, that he was
actudly forbidden by the Act from releasing the trangtion resources in a“closg” dection while
the find results remained in doubt.® He made no attempt to square this position with his
previous positions™ To the extent that any consistency could be gleaned from these multiple
twists and turns, it gppears that the Administrator believed that he had the sole discretion to
interpret the terms of the Act and the conditions under which the Act’s release of funds was
triggered, and that he could make the factud determinations required by the Act according to
his plenary and unreviewable subjective assessment of the facts of the Stuation.

Finaly, on December 12, the Supreme Court put an end to al further eectionrelated
litigation in Horida in Bush v. Gore. Sill, the Adminigtrator refused to act, Sating that he
awaited a concession speech by Vice-President Al Gore* Following Gore's concession in a
nationdly-televised speech, on December 13 the Adminigrator findly released the trandtion
funds and turned over the keys to the transition offices to George W. Bush and Dick Cheney.™
Even at this point the Adminidrator ill never aticulated why he waited for an express
concession rather than smply acting after the Supreme Court' s ruling that resolved the relevant
litigation. This subgantialy delayed Bush's trangtion, including the initiation of the appointments
process and background checks on potential appointees.’®

The effect of this delay placed a heavy burden on the Busht Cheney transition team. On
one hand, they could have deferred thar trangtion efforts indefinitely, until the Adminisirator
decided to release the funds. On the other hand, they could rely solely on private funding for
their trangition, a result that the framers of the Act specifically sought to avoid.*” In the end, they
chose the latter option, dthough they erected substantia safeguards to prevent conflicts of
interest and the appearance of impropriety.™® Either way, the Administrator’s denid of the
trangtion resources heavily prgudiced the Bush trangtion efforts, cutting the officid trangtion
period in haf and forcing Bush to rely for severa weeks on purely private funds to effect his
trangtion.

misunderstanding of the law governing presidential elections. See discussioninfraatnotes -  and
accompanying text.
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This essay argues that under the facts of the 2000 presidentid eection, the
Adminigrator had no datutory authority to withhold the trangition resources and that, as a
result, the prejudice imposed upon the Bush transition effort was wholly unjustified.” This essay
will explore the language, intent, and policy gods of the Act, concluding that under the facts of
the 2000 presidentia election, the Administrator was required to release the trangtion resources
once Bush received amgority of pledged and certified dectord college votes. Although the Act
vests the Adminigtrator with some discretion, this discretion is limited to making a narrow finding
of fact and is heavily circumscribed by the history and language of the Act. The discretion
accorded by the Act is far narrower than that seized by the Adminigirator in the 2000 eection.
Moreover, this essay will show that the basis cdamed by the Adminidrator to judtify his
interpretation of the statute rested on a fundamental misunderstanding of the statute and the
legidative higory. The Adminigrator acted lawvlesdy and irresporsibly throughout the entire
dispute, prgjudicing the Bush- Cheney trangtion and harming the country as aresult.

The essay addresses the various arguments advanced by the Adminidirator to judtify his
refusd to release the trangtion resources to Bush prior to Al Gore's concession on December
13. Pat Il reviews the Adminidrator's initid judtification that the language of the Act is
ambiguous and his implicit assartion of authority to render an authoritative legd interpretation of
the Act that provided him with discretion to refuse to release the trangtion resources to Bush.
A dose reading of the Act's language shows it to be unambiguous in its terms, at least on the
facts of the 2000 eection. This Part of the essay will further show that even if the Act is thought
to be ambiguous, the Adminigtrator acted improperly in his interpretation of the Act. Part 1lI
reviews the legidaive higory and the political context of the Act. The legiddive higory
reinforces the plain language reading of the Act, and the higtorical context of the Act dso
provides important context for understanding the debates over the Act. Part IV reviews the
specific legidative higory relied on by the Adminigtrator to deny the rdease of the trangtion
resources to Bush, and shows tha the Adminigrator's understanding of this legidation history
was flawed. Pat V reviews the policies of the Act and demondrates that requiring the
Adminigtrator to release the funds as soon as Bush recelved a mgority of pledged and certified
electord votes was more consstent with the policies of the Act than dlowing the Adminigtrator
untrammeled discretion to withhold the funds until he is subjectively satidfied that the gpparent
winner could be recognized. Part VI of the essay briefly discusses proposals for reforming the
Act to prevent another debacle like that of the 2000 eection. Part V11 concludes.

[1. THE SCOPE OF THE ADMINISTRATOR' S DISCRETION

The Adminigrator’ sinitial position was that the language of the Act was ambiguous, and
that he was therefore empowered to exercise discretion in construing the Act’ s terms. Although
the Adminigrator never formdly aticulated a judification for his authority, his postion
presumably was rooted in the logic of the so-caled “Chevron doctrine.”® Assuming that this
doctrine was the basis for his clamed authority, this Part of the essay shows that the

9 Seeinfra notes 168-178 and accompanying text (describing harm to Bush transition, including delay in
beginning transition and creating need to rely on private fundsto fund transition activities).
% Chevron U.SA., Inc. v. Natural Res. Def. Council, Inc. 467 U.S. 837 (1983).



Administrator’ s acts were not protected by Chevron; nor isit even cear that Chevron would
even gpply to this case. Under Chevron, if a datute is unambiguous, then it is to be applied
according to its terms and no discretion is owed to the agency asserting authority. This essay
shows that the Act is unambiguous, at least in relevant part and as it relates to this case. But
even if the dautory language is ambiguous, the Adminidrator's interpretation should be
reviewed under the less-deferentia standard of review of Skidmore v. Swift & Co.,? rather
than Chevron. Under the Skidmore standard, the Adminigtrator’s decisions were entitled to
vay litle deference a dl. Findly, even if Chevron does gpply to this dtuation, the
Adminigrator's refusd to release the trangtion resources once Bush received a mgority of
pledged and certified electora college votes represented an unreasonable interpretation of the
gatute and was thus not protected by any discretion that he may have otherwise been dlowed
to exercise.

Under Chevron, a court must gpply a two-step process to determine the determination
of whether a court should defer to an agency’s interpretation of a statute. Under the first step
of the Chevron andysis, a court must determine whether Congress intended to delegate law-
meaking authority to the adminidrative agency claming the power to regulaie. Resolving this first
prong will require the court to resolve two additiond intertwined issues. Initidly, the court must
determine whether the language of the statute unambiguoudy resolves the question; if so, then
Congress can be understood to have aready exercised its law-making authority. If the Statute is
ambiguous, the court must determine whether Congress intended for the agency to fill the
ambiguity by ddegating lawv-making authority to that agency, or whether Congress intended for
the gap to be filled by judicid interpretation, looking to agency interpretations for persuasive
(not binding) guidance as to the meaning of the Satute.

Under the second step of Chevron, if there is ambiguity in the Satute and it is evident
that Congress intended for the agency to issue an authoritative interpretation of the satute, then
the court should defer to any reasonable, authoritative interpretation of the statute’ s command.
However, the second prong in the Chevron andlyssis rdlevant only if the Satutory language is
found to be ambiguous or that Congress intended to delegate authority to the adminidtrative

agent to engage in law-making activity.

This Part will goply the Chevron analyssto determine whether the Adminigtrator acted
aopropriately in refusing to release the trangtion funds to Bush-Cheney once it secured a
magority of pledged and certified electord votes. As will be shown, under the plain language of
the Act, the Administrator was required as a matter of law to release the trangtion resources
once Bush received a mgority of certified dectord college votes. Furthermore, even if it is
believed that the Administrator was not compelled as a matter of law, on the facts of the 2000
election there was no reasonable basis for the Administrator to refuse to release the trangition
resources to Bush. Even if it is believed that the Act is ambiguous and that therefore the
Adminigtrator held some discretion, the discretion intended for the Adminigtrator to exercise is
limited to making a narrow factud finding, not sweeping legd interpretations. Fndly, it will be

2 Skidmorev. Swift & Co., 323 U.S. 134 (1944).
% Chevron, 467 U.S. at 842-43.



shown that given the legd and factud determinations made here, dong with the absence of
forma procedures to guide his decision making, the Adminigirator's actions should be governed
under the less-deferentia Skidmor e standard, rather than Chevron.

A. Plain Language

Section 3 of the Presdentid Trangtion Act of 1963 authorizes the Adminigtrator, upon
request, to provide to the President and Vice-President-elect “ necessary services and facilities’
to effectuate the transition of the President-elect to become President.” The debate centered on
the statutory definition provided in subsection (c) of the Act, which provides:

The terms “Presdent-dect” and “Vice-Presdent elect” as used in this Act shdl
mean such persons as are the apparent successful candidates for the
Adminigrator following the genera eections held to determine the eectors of
President and Vice President in accordance with title 3, United States Code,
sections 1 and 2.2

The crucid question to be resolved in implementing the Act, therefore, is when does a
candidate qudify as the "gpparent winner" of the dection, s0 as to be desgnated as the
"President-elect” under the Satute.

1. Legal Sgnificance of a Certified Electoral College Majority

The Act does not define the phrase “agpparent successful candidates,” but the plain
language of the statute and standard principles of statutory congtruction provide some evidence
of the satute’s meaning. For instance, the use of the term “apparent” is defined as “appearing
(but not necessarily) red or true”® thereby distinguishing between the “apparent” and “red”
winners of the eection. The use of the term apparent successful candidate makesit evident that
the recipient of the funds need not be the officidly designated, actually successful candidate,
and since its enactment the Act has never been construed to require that the apparent successful
candidate prove that he isthe actua successful candidate.

In fact, the Act contemplates and permits payment of obligations incurred as early asthe
day after the generd dection if an apparent successful candidate can be identified.”® The actud
successful candidate, of course, could not be identified until the find counting of the eectord
college bdlots in January. Clearly then, the statutory language indicates that the use of the term
“goparent” means something digtinct from the “actud” or officid winning candidate.

The Adminigrator presumably believed that the rdevant terms in the Act were
ambiguous, giving him discretion to refuse to declare Bush the gpparent winner. But read in

* Presidential Transition Act, § 3.

#1d. (emphasis added).

% WEBSTER SNEW WORLD DICT IONARY OF THE AMERICAN LANGUAGE (2d College Ed., David B.
Guralnik, ed. in chief, 1984). Other definitions of “apparent” arguably suggest atighter link between what is
real and what is perceived, asWebster’s offers as alternatives “readily seen; visible” and “readily
understood or perceived; evident.” 1d. But these definitions still distinguish between perception and
underlying reality.

% Presidential Transition Act §3(b).



context, the term is not sufficiently ambiguous to support the Administrator’s proffered reading
of the datute. In the interpretation of a statute, a reviewing “court, as well as the agency, must
give effect to the unambiguoudy expressed intent of Congress.”?’ If Congress has expressed its
intent unambiguoudy, “the inquiry is a an end” and the agency interpretation must yield to the
satute”®

Statutory language must not be read in isolation, but in the overdl context of the Satute.
As the Supreme Court recently observed in FDA v. Brown & Williamson, “A court must
therefore interpret the Satute ‘as a symmetricd and coherent regulatory scheme and ‘fit, if
possible, al parts into a harmonious whole.’”? Thus, it is not enough to Smply ask whether any
ambiguity in the satute exigts. Rather, the proper inquiry is whether the satutory language, read
in context and assuming a reasonable connection between the language and purposes of the
statue, produces an unambiguous result.*

The rdlevant question in this Stuation is whether under the plain language of the satute
the GSA Adminigtrator was required to name Bush “President-elect” under the Act once he
secured a mgjority of certified electors in the ection. Following the certtification of the Horida
popular vote on November 26, 2000 by the Florida Secretary of State in favor of Bush
Cheney, the Governor of Horida executed and forwarded to the Nationa Archives the
Certificate of Ascertanment desgnating the Bush-Cheney date of eectors as Horida's
dectors® When combined with the Certified and pledged dectors of other dtates, this
guaranteed Bush-Cheney 271 dectord votes, a number sufficient to have them dected
President and Vice-President respectively.

By using the term “apparent” Congress recognized the possibility that some contingency
might intervene causng a Stuaion where the “agpparent winning candidate’ did nat, in fact, turn
out to be the actual winning candidate. This could be for any number of reasons, including the
desth of the President-elect during the transition period,® eectord fraud overturning an
election,® resignation of a candidate®* balot recounts that change the result after the initial

% Chevron, 467 U.S. a 842-43.

% EDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 131 (2000).

#1d. at 133 (citations omitted).

% See Antonin Scalia, Common-Law Courtsin a Civil-Law System: The Role of United States Federal
Courtsin Interpreting the Constitution and Laws, in A MATTER OF INTERPRETATION: FEDERAL COURTS
AND THE LAW 3, 23 (1997) (“A text should not be construed strictly, and it should not be construed
leniently; it should be construed reasonably, to contain all that it fairly means”).

3 See http://www.nara.gov/fedreg/el ctcol|/2000certa.html (reproducing Certificates of Attainment in PDF
format).

¥1n 1873 Georgia' s el ectors were pledged to Horace Greeley, who died between the day of the election and
the day the Electors met to cast their votes. Despite Greeley’ s passing, three Georgia el ectors persisted in
voting for him. There was an objection to the counting of these electoral votes on this basis, and eventually
the votes were disallowed. See 3 ASHER C. HINDS HINDS PRECEDENTS OF THE HOUSE OF
REPRESENTATIVES OF THE UNITED STATES§1967, at270 (1907).

¥ |n the 1877 election, conflicting electoral certificates were presented from Florida, requiring a determination
of which slate of electors would be counted. Seeid. §1971, at 274-76.

¥ n an analogous situation, in 1972, Senator Thomas Eagleton resigned as the Vice-Presidential nominee for
the Democratic Party following the convention. See KEVIN J. COLEMAN, JOSEPH E. CANTOR, AND THOMAS



generd dection,® or a “faithless’ dector who violates his pledge and votes for a candidate
different from the one for whom he promised to vote® The drafters of the Act specificaly
congdered the possibility of faithless dectors and the fact that faithless eectors could upset the
fina recognition of the gpparent winner as the actua winner. Acknowledging that this was a
posshility in every presdentid eection, the drafters of the Act nonethdess agreed that this
possihbility would not provide a bass for refusng to recognize the pledged dectors in
ascertaining an apparent winner>” Any of these contingencies could occur in any Presidentid
election, and, in fact, have actualy occurred in prior eections. However, there is no reason to
believe that the posshility that they may arise again should interfere with making the designation
of an apparent successful candidate when one can be identified.

The plain language of the Act dso dearly limits the Adminigtrator's discretion in naming
the Presdent-elect. Thus, the plain language of the Act forecloses the Adminigtrator from
naming Ralph Nader of the Green Party or Harry Browne of the Libertarian Party as the
“gpparent successful candidate.” Although one could imagine scenarios where one of these
candidates ended up winning an eectord college mgority when the baloting actudly occurred,
the Adminidtrator clearly could not name either of them as the gpparent successful candidate.
The reason is clear—even though either could concaivably win the dection, neither not hold an
electord college mgority following the popular eection.

Thus, dthough the Act may hold some ambiguities in ascertaining the apparent winner, it
is not so radicaly indeterminate so as to support any reading offered by the Adminigrator. The
Administrator did not have discretion to name Ralph Nader the apparent winning candidate; nor
did he have discretion to refuse to name George W. Bush the President-elect once Bush
received a mgority of certified electord votes. At that point, Bush became the apparent winner,
notwithstanding the fact that factors could intervene that might later prevent him from being the
actud winner of the dection. A candidate could fdl ill on the night of the dection, rasing doubts
about whether the candidate might survive until the dectord college met to formaly eect him
President. Nonetheless, it would be sensdess to argue that this happenstance excused the
Adminigrator from naming that candidate the President-elect under the statute. Whatever the
ambiguity that may exid in the Act, the Act cdearly compes the Adminigtrator to name an
gpparent winner when one candidate has secured an electora college mgority.

Despite the plain language of the dtatute, the Adminidtrator refused to release the
trangition resources until “the results [were] clear,” and maintained that the results would not be
clear until dl contests relating to the Forida eection were resolved. As the foregoing discusson

H. NEALE, PRESIDENTIAL ELECTIONSIN THE UNITED STATES: A PRIMER, CRS REPORT FOR CONGRESS, at
CRS46 (April 17, 2000).

% See discussion infra notes 110-125 (describing Hawaii during 1960 election).

% There have been 7 faithless electorsin the last century, in 1948, 1956, 1960, 1968, 1972, 1976, and 1988. In
1988, a Democratic Elector from West Virginiavoted for LIoyd Bentsen for President and Michael Dukakis
for Vice-President, rather than the other way around. See THOMAS H. NEALE, THE ELECTORAL COLLEGE:
How IT WORKSIN CONTEMPORARY PRESIDENTIAL ELECTIONS, CRSREPORT FOR CONGRESS, at CRS-4 (July
21, 1999); see also NEAL R. PEIRCE & LAWRENCE D. LONGLEY, THE PEOPLE’SPRESIDENT 98-101 (rev. ed.,
1981).

%7 See 107 CONG. REC. 13,349 (1963) (dialog between Mr. Haley and Mr. Fascell).



has indicated, this is a mistaken interpretation of the Act. This interpretation confuses the
datutory requirement that there be an “agpparent” winning candidate with a nonstatutory
concern that the apparent winner may not, in fact, turn out to be the “officid” winner when the
remaning issues are resolved. The Act requires only that the Adminigrator be sufficiently
satisfied that one of the candidates is the apparent winning candidate, not that he is certain to
be the actual winning candidate. As noted, contingencies are dways possible such that thereis
no way to guarantee that the gpparent winner will turn out to be the actud winner. Once
Governor George W. Bush received a sufficient number of eectord votes no question remained
that he was, in fact, the apparent winning candidate for purposes of the statute, even though he
may have eventudly turned out to be the losing candidate, and not the actua winning candidate
in the eection.

2. |dentification of an " Apparent Winner" on the Facts of the 2000 Election

Because Bush held a certified eectord college mgority, the Adminigtrator’s refusd to
Act must have been based on his belief that the ascertainment of the “gpparent winner” required
a probabiligtic evauation of the likelihood that the apparent winner would turn out to be the
actud winner in the end. Had the Administrator carefully conducted such an assessment,
however, it would have been obvious that once Governor Jeb Bush of FHorida filed the sate's
Certificate of Ascertainment in George W. Bush' s favor, it would have been virtudly impossible
for Gore to win the dection. Although Gore could have won his court cases and perhaps even
won a recount in Horida, there was effectively no possble way for him to seize Horida's
electord votes. He would have gill faced numerous hurdles in order to have FHorida s twenty-
five dectord votes counted in his favor. Indeed, these hurdles were so numerous and daunting
as to make it virtualy impossible for Gore to have won. As one Democratic Congressman
observed on December 5, “[I]f you put money on [Al Gore'sl chances right now, you'd
probably want points.”*® The belief by some (induding the Administrator) that Gore's litigation
could upset Bush's victory as alegd matter seems to be based on a blatant misunderstanding of
law governing presdentia dections. Even if Gore won the litigation, he would have gtill dmost
certainly lost the eection.

On November 26 Governor Jeb Bush executed and filed Floridas Certificate of
Ascertainment on behdf of George W. Bush. Even if Gore had prevailed in a recount some time
in December, this would not have displaced the origina Certificate; it only would have crested
the possibility of two different certificates. However, Jeb Bush could have smply refused to file
the second certificate, or the Republican-controlled Florida state legidature could have ordered
that the firs Certificate be recognized or awarded the dtat€'s electorad votes to Bush.
Moreover, depending on the date a second certificate would have been filed, the State
legidature could have reasonably decided not to file the second certificate if it fdl outsde of the
"safe harbor” date for filing Certificates. Thus, even if Gore had won the litigation and aso won
a subsequent balot recount, there is subgtantia question about whether Florida would have
even filed asecond Certificate.

% Vincent Morrison, Dem Front Shows Cracks; Congress Bigs Ask Patience as Some Lose Faith, N.Y.
Posr, Dec. 5, 2000, at 7, available at 2000 WL 30249067 (quoting Democratic Representative Jim Moran).
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Even if a second Certificate had been filed on behdf of Gore, this would have smply
raised the question of which of the two certificates should be counted in tabulating the electora
college votes. Based on Congressional precedent, when confronted with two conflicting
Certificates of Ascertainment, Congress must decide which one to recognize® Because the
Republicans hed amgority in the House, the House presumably would have voted to count the
Bush dectors. In the Senate, the vote would presumably have been fifty-to-fifty, with Gore as
incumbent Vice-Presdent bresking the tie as presding officer in the Senate. But where the
House and Senate choose to recognize different dates, the law provides that the Sate legidature
of the state itself chooses which certificate to recognize.*® Because Republicans controlled both
houses of the Florida legidature, this rule would have obvioudy led to a recognition of the Bush
electors. Thus, if Congress had been required to decide between two competing dates of
electors, Bush would amost certainly have won the dispute.

But Gore confronted yet another obstacle. Republicans would have had a sound basis
for refusng to seat Democratic Senator-designee Jean Carnahan of Missouri. Carnahan's
husband, Me Carnahan, died in a plane crash just weeks before the Senate eection. Despite
this, Missouri voters “eected” him to the United States Senate. This was interpreted as a
vacancy by the Governor of Missouri, who filled the seat by naming Md Carnahan s widow,
Jean Carnahan, to the seat. However, Republicans could have challenged Jean Carnahan from
taking the seat on severa grounds. Firs, there were irregularities in the St Louis voting
precincts on eection night that cast doubt on the results of the eection. Second, it is likely that
Missouri's eection failed to comply with the Congtitution, which provides that “No Person shal
be a Senator . . . who shdl not, when elected, be an Inhabitant of that State for which he shall
be chosen.”* The“winning” candidate, Me Carnahan, was deceased at the time of the election,
meaning that he could not have been an “inhabitant” of the state of Missouri when he was
elected. Thus, he could not have served as a Senator when elected, likely rendering the votes
for him invdid, just as they would have been had, say, Donadd Duck or some other fictiond
character received the greatest number of votes. A vote for an invdid votes is tantamount to no
vote a dl, and typicdly are consdered "spoiled” or "undervote’ bdlots. Invdid bdlots are
amply not counted, thus making the candidate who received the greatest number of valid votes
the winner. Thus, because Me Carnahan was not a valid Senate candidate, Missouri confronted
no Senate vacancy for the Governor of the sate to fill.

Under the Conditution, each house of Congress is “the Judge of the Elections, Returns
and Qudifications of its own Members”* The combination of vote-fraud alegations and the
conditutiond violation in the manner in which Md Carnahan was dected would have been
sufficient to alow the Republicans to refuse to seat Jean Carnahan as a Senator.” At the very

¥ Seeinfra notes 123-125 and accompanying text (discussing resolution of dispute over competing slates of
electors from Hawaii during 1960 election). Asdiscussedinfra, in 1960 the dispute was mooted by Nixon's
request that the Kennedy electors be recognized, an unlikely scenario for the 2000 el ection.

“©3U.SC. 815 (1994).

*U.S CoNnsT. art. I, §3.

*U.S.ConsT. art. |, §5.

|t Jean Carnahan had sought to be el ected to the Senate, she could have run as awrite-in candidate.
Write-in candidacies are the traditional mechanism for a candidate to compete in an election if the candidate
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leadt, it would have justified refusing to seet her temporarily, until the matter could be resolved.
This would have given the Republicans a fifty to forty-nine mgority in the Senate when it came
time to determine which of two competing dates of dectors to recognize.

Taking these factors together, there was no plausible way for Gore to win the eection
once Floridas electoral votes were certified for Bush on November 26. More fundamentaly,
the results of the Horida litigation were largdly irrdlevant to the eventua outcome of the eection.
At best, Gore could have precipitated a floor fight between two competing dates of eectors, a
fight that he dmost certainly would have lost.  Thus, there was no reasonable basis for the
Adminigrator to beieve that the outcome of the election depended on the outcome of the
litigation. Evidently he smply misunderstood the law of presidential dections® Thus, even
had the Administrator believed that he possessed the power to conduct an assessment of the
probable end-result of the eection, there remained little doubt as alega matter that Bush in fact
would eventudly prevall as the winner of the dection. Bush could have logt in only the most
unlikely of circumgtances. Firgt, Gore would have had to win the litigation-which he actudly
logt in the United States Supreme Court). Second, he would have had to win the balot
recount--which independent media recounts after the dection concluded was highly uncertain.*®

isunable to gain access to the election ballot for any reason. Infact, Strom Thurmondwon election to the
United States Senate in 1954 after awrite-in campaign in South Carolina. See Bradley A. Smith, Note,
Judicial Protection of Ballot-Access Rights: Third Parties Need Not Apply, 28 HARV. J. ON LEGIS 167, 194
n.142 (1991).

“1tis not clear whether the Democrats could have responded by walking out and preventing a quorum or
through some other mechanism that would have prevented the counting of the votes until Jean Carnahan
was seated.

**To be sure, Mr. Barram is not the only one who hascommitted the error of believing that the outcome of
the Floridalitigation would have affected the outcome of the election itself. Distinguished constitutional
law scholars Jack M. Balkin and Sanford Levinson, for instance, have written that the Supreme Court’s
decision in Bush v. Gore “handed” the election to Bush. Jack M. Balkin and Sanford Levinson, Legal
Historicism and Legal Academics: The Roles of Law Professorsin the Wake of Bush v. Gore, 90 GEO. L. J.
173, 174 (2001). Asshown inthetext, Bush effectively held the legal entitlement to the White House after
Governor Jeb Bush certified the first slate of presidential electorsin hisfavor. The Supreme Court’s
decision in Bush v. Gore, therefore, affected only the political calculus of whether Gore could induce Bush
to concede, notwithstanding the fact that Bush would have been able to claim victory in the electoral
college. Infact, thisreality was confirmed by Ron Klain, the general counsel of the Gore recount team. Ina
public question and answer period at the Federalist Society’s National Lawyers Conference in November
2001, the author asked Klain what the “ end-game” was to the Gore strategy. Mr. Klain acknowledged that
the litigation would not have affected Congress's power to recognize the Bush certificate and that the end-
game strategy for the Gore team was political, not legal. Gore hoped that if he won the recount he sought,
Bush would concede the election notwithstanding hislegal advantages. Thereisno evidence or reason to
believe that Gore was correct in this supposition. Balkin and Levinson, of course, are not the only
academics who could be identified as committing the error of believing that Gore would have won the

€l ection had he won a court-ordered recount in Florida, although they have been among the most outspoken
expositors of that position.

“ According to independent mediarecounts, if Gore had won the litigation and received arecount of the
counties requested in hislitigation, he would have still lost the el ection by approximately 225 to 493 votes.
If astatewide recount of all ballots had been conducted, arequest that was not part of Gore's requested
remedy, then Gore may have been able to win the state, depending on the ballot standards used. See Dan
Keating and Dan Balz, Florida Recounts Would Have Favored Bush, But Study Finds Gore Might Have
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Third, he would have had to convince the gtate of FHorida to file a second Certificate of
Ascertainment in light of a successful recount.  Findly, he would have had to win the floor
contest in Congress over the recognition of the Gore date rather than the Bush date, which
would have required either a Bush concesson or a change of heart by the Republican
controlled Horida state legidature. All four of these were necessary conditions for Gore to
prevail in the dection; had any of them failed then Gore could not win the dection. Moreover,
on few of these issues did Gore have a greater than infinitesma chance of prevailing, much less
prevaling on dl four counts*” In short, just as the Act prohibits the Administrator from
conddering such long-shot posshilities as that of afaithless eector, he was equaly unjudtified in
conddering the long-shot possibility that Gore might actualy win the eection here.

B. The Scope of the Administrator’s Discretion

Even if the language of the gatute is ambiguous in this context, the Adminigrator ill
lacked authority to interpret the Act as he did. The Act requires the Administrator to release the
trangtion resources as soon as the apparent successful candidate can be identified. The Act
vests some discretion in the Adminigtrator to determine whether a candidate qudifies as the
gpparent successful candidate. But the scope of the Adminigtrator’s discretion under the Act is
narromy circumscribed. Moreover, the scope of the Administrator’s limited discretion does not
protect the Adminigrator’s decison to refuse the release of the trangtion resources to a
candidate who holds a certified mgority of electora college votes.

1. Under Chevron

Even if the statute is ambiguous, it must sill be determined that Congress intended to
delegate law-making authority to the adminidrative agency. Although Chevron is primaily a
condtitutiona doctrine relating to the separation of powers between the branches of the federa
government,”® the Supreme Court has aso noted that it is usualy supported by the policy
rationde that agencies usudly have greater expertise as to the subject regulated than does
Congress or the courts.* Although it is not necessary for such an agency to have particular

Won Satewide Tally of All Uncounted Ballots, WASH. PosT, p. A1 (Nov. 12, 2001), available in 2001 WL
29762038. Thus, even had Gorewon hislitigation it is doubtful that he would have won the election.

“" At therisk of belaboring the point, it is worthwhile to conduct a thought experiment regarding Gore's
chancesin the days preceding the Supreme Court's decision in Bush v. Gore. At that time, one might
generously assign Gore a50% likelihood of prevailing in the litigation and a 50% likelihood of winning a
recount (subseguent events, of course, have shown that both of these figures probably overestimated his
chances). Assuming he prevailed on both of these issues, one could again generously assign a probably of
75% to the possibility that a second certificate would be filed. Finally, Gore's odds of winning afloor fight in
Congress could not possibility have exceeded 25%, for the reasons stated in the text. So Gore's overall odds
at that timewereroughly (.5 x .5 x .75 x .25); or, about 4.7%. In retrospect, of course, this certainly overstates
his chances, but even ex ante these odds are fairly insignificant.

“8 See South Central United Food & Commercial Workers Unions and Employers Health & Welfare Trust v.
Appletree Mkts., Inc. (In re Appletree Markets, Inc.), 19 F.3d 969, 973 (5th Cir. 1994) (“ The Chevron doctrine
is based upon separation of powers. . ..").

* Pension Benefit Guar. Corp. v. LTV Corp., 496 U.S. 633, 651-52 (1990) (“[P]ractical agency expertiseis one
of the principal justifications behind Chevron deference.”); Commaodity Futures Trading Comm’n v. Schor,
478 U.S. 833, 845 (1986); see also United Statesv. LaBonte, 520 U.S. 751, 778 (1997) (Breyer, J., dissenting)
(noting that Court will tend to grant greater interpretive “leeway” when theissue falls within the agency’s
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expertise in the subject matter delegated to it, in determining whether Congress intended a
ddlegation it is rdlevant to inquire whether the agency has expertise in the subject matter. It is
certanly posshle that Congress might intend to delegate authority to an agency to issue
regulatory decisions in an area where it has no particular expertise. Nonetheless, one would
expect that if Congress intended such an unusud action, it would make its delegation
exceadingly dear. In a Situation where the agency that has purportedly received the delegation
lacks any expertise with respect to the issue in question, one would expect Congress to be very
explicit aout why it was making such a ddegation. The Act provides no evidence that
Congress intended to delegate broad decision-making authority to the Adminigtrator; in fact, all
logic and evidence points in the opposite direction. The Adminidrator of the GSA would be a
curious choice to make the determination as to the who was the President-édect of the United
States for purposes of the Act. The responsbilities of the GSA are to handle the purchasing of
office supplies for the government and to print government publications® GSA Administrator
David Barram was an executive a Apple Computer and Hewlett- Packard before President
Clinton gppointed him to run the GSA.* Thereislittle in Barram'’s background prior to entering
government or his experience as Adminidrator of the GSA to suggest that he would be
appropriady qudified to make the important legd and factud determinations required by the
Act. Indeed, his terrible misunderstanding of the law governing presidentid eections illustrates
his lack of expertise and unsuitability for the delegation supposedly made by the Act. Given the
GSA's function and the Adminigtrator's expertise, it is far more plausble to bdieve that
Congress might defer to the Administrator the discretion to choose between the ordering of #1
lead versus #2 lead pencils than it is to believe that Congress intended for the Adminigtrator to
determine the “ President-elect” of the United States™

The Adminigtrator's obvious lack of expertise suggests that Congress did not intend to
make a generd ddegation of law-making power to the GSA adminigtrator. Under the terms and
dructure of the Act, the Adminigtrator serves as a largdy ministeria officer for purposes of
executing the terms of the Act. The discretion afforded to the Adminidtrator is to make the
factual determination of whether acandidate is the apparent winner of the eection.> This

policy-related expertise); Bowen v. American Hospital Assoc., 476 U.S. 610, 642 n.30 (1986) (noting that
basisfor deferenceis greater where the asserted regul atory power falls within agency’s particular expertise).
* See United States v. Haggar Apparel Co., 526 U.S. 380, 394 (1999); Aluminum Co. of Americav. Central
Lincoln Peoples’ Util. Dist., 467 U.S. 380, 390 (1984).

*! Accord FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159-60 (2000). (“[W]e are confident that
Congress could not have intended to delegate a decision of such economic and political significanceto an
agency in so cryptic afashion.”).

%2 See Charles W. Holmes, Transition: Agency that Facilitates Transfer of Power is Caught in Middle,
ATLANTA J. & CONST ., Nov. 29, 2000, A8, available at 2000 WL 5488950 (“ The GSA is an agency that
normally spends its time managing the nuts and bolts of governing: leasing office space, printing
publications, ordering light bulbs and managing computer systems. It seldom gets the kind of attention now
being turned onit.”).

*1d.

*In adifferent context, Brown & Williamson expressly instructs courts to apply their “common sense” to
the question to determine whether Congress may have intended a particular delegation where it will have
especially significant economic and political magnitude. See Brown & Williamson, 529 U.S. at 133.

*® See 109 CONG. REC. 13,348 (1963) (Statement of Mr. Fascell).
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narrow factud finding provides no bass for the Adminidrator to fredance with respect to
rewriting the legd standard or for an arbitrary assessment of the factors that he subjectively
believes to be important. The Act implies a bright-line legd standard that should be applied
according to objectively determinable facts that the Adminisirator may consder in reaching his
concluson. Moreover, it provides atest that can be implemented by reference to objective facts
and provides a basis for ensuring that the Administrator’ s conclusion be reasonably justified by
reference to those facts. It provides no basis for the Adminigtrator’s belief that it dlows him to
indulge his subjective assessments as © the legd standard to apply or the facts to consider.
Once the Adminigrator makes the factua determination of one of the candidates as the
gpparent winner, he is indructed to release the transition funds to that candidate upon request.
The Adminigrator has narrow discretion to make the factud determination of “who is the
apparent winner in order to perform the ministeria functions under this act.”*® His discretion
under the gatute is limited to this narrow factud finding; there is no evidence that Congress
intended a more generd ddegation to the Adminigtrator. Thus, if Chevron governs the
interpretation of the Act, then there is ftill no reason to believe that the Adminigirator was acting
within the scope of delegated power.

2. Under Skidmore

Given the lack of expertise of the GSA in making the determination in question here and
the dgpdash procedures used to make the decision, it is thus doubtful that Congress intended to
make a Chevron-gyle ddegation of authority to the Adminidrator in this case to render an
authoritative lega interpretation of the Act. Instead, the Adminidrator’'s actions should be
reviewed under the less-deferentid Skidmore standard of review,>” which was recently
reiterated by the Supreme Court in United States v. Mead Corporation.® There the Court
held that Chevron deference is owed only “when it appears that Congress delegated authority
to the agency generdly to make rules carying the force of law, and that the agency
interpretation daiming deference was promulgated in the exercise of that authority.”*
Otherwise, Skidmore controls.

In discerning congressond intent to delegate lawv-making authority under Chevron, a
court will examine, among other factors, the rule-making processes used by the agency to
aticulate its regulation. The case for deferenceis stronger where the final decision is reached by
some sort of formal and deliberative process reached after compliance with the notice-and-
comment rules of the APA.*° Because Chevron essentidly grants the executive power to
engage in interdtitid rulemaking within the ambiguities of the statute® such regulations are
usudly promulgated according to the formalities generaly associated with lawvmaking activity,

* Seeld.

*" See Skidmore v. Swift & Co., 323 U.S. 134 (1944).

%121 S. Ct. 2164 (2001).

*1d. at 2171.

% See Christensen v. Harris County, 529 U.S. 576, 586 (2000).

&1 See South Central United Food & Commercial Workers Unions and Employers Health & Welfare Trust v.
Appletree Mkts., Inc. (In re Appletree Markets, Inc.), 19 F.3d 969, 973 (5th Cir. 1994) (“ Executive rulemaking
isactually interstitial legislation . .. .").
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such as notice and comment and due process. As the Court stated in Mead, “[i]t is fair to
assume generdly that Congress contemplates adminigrative action with the effect of lawv when it
provides for a reatively forma adminigtrative procedure tending to fodter the fairness and
ddliberation that should underlie a pronouncement of such force.”®® Where such formdities are
absent, by contrast, Skidmore gpplies. The Supreme Court has been more troubled when the
policy is articulated through opinions derived through processes other than notice-and-comment
and formd rule-making, athough it has upheld decisions made through this process® Here,
even such a watered-down form of due process was absent. Congress, it is suggested, would
not be likdy to ddegate law-making authority to an agency that could then exercise tha
powerful authority without the safeguards of notice-and-hearing and other protections. Where
the Administrator makes a summary interpretation of the statute without any sort of formad rule-
making or regulatory procedures, as he did here, little deference 5 owed.** The Skidmore
doctrine gpplies in such Stuations rather than the Chevron doctrine, meaning that the agency
pronouncement is treated as having only persuasive authority rather than binding authority.®® Just
as it is ingppropriate to second-guess a Egitimate delegation of lawv-making power from
Congress to an agency, it is equaly ingppropriate to create such a delegation where Congress
intended no such ddlegation.®®

Here, the Adminigtrator’ s interpretation of the Act is largely unpersuasive and would not
be likely to be acceptable were it reviewed in court. Under Skidmore, therefore, deference to
the Adminidtrator is ingppropriate. As Justice Jackson observed in Skidmore, “[t]he weight
[given to an adminidrative] judgment in a particular case will depend upon the thoroughness
evident in its condderation, the vdidity of its reasoning, its consstency with earlier and later

® Mead, 121 S. Ct. a 2172.

% 1d. (“Interpretations such as those in opinion letters—like interpretations contained in policy statements,
agency manuals, and enforcement guidelines, all of which lack the force of law—do not warrant Chevron-
style deference.”); see also NationsBank of N.C. v. Variable Annuity LifeIns. Co., 513 U.S. 251, 256-57, 263
(1995).

% See EEOC v. Arabian Am. il Co., 499 U.S. 244, 256-58 (1991) (stating that interpretive guidelines do not
receive Chevron deference); Martin v. Occupational Safety and Health Review Comm’n, 499 U.S. 144, 157
(1991) (stating that interpretive rules and enforcement guidelines are “ not entitled to the same deference as
norms that derive from the exercise of the Secretary’ s delegated lawmaking powers”).

% See Mead, 121 S. Ct. at 2175; Christensen, 529 U.S. at 586-87.

% See Robert A. Anthony, Which Agency | nter pretations Should Bind Citizens and the Courts?, 7 YALE J.
ON REG. 1, 42 (1990) (“Which interpretations, then, should be recognized as carrying the force of law, and as
therefore binding on the courts and the public? The answer is simple: only those that Congress intended to
have the force of law. . . . [T]he key question in each case is whether Congress delegated the authority to
issue interpretations with the force of law in thisformat.”); id. at 44 (“For the critical situation in which
Congress has not indicated its delegatory intent, the court cannot simply assumethat a‘gap’ inthe
substantive meaning of a statute automatically establishes a delegation whereunder any reasonable agency
interpretation will bind the courts. This approach wrongly throws the armor of limited review around all
interpretations, regardless of the formatsin which they are expressed.”); see also Thomas W. Merrill and
Krigtin E. Hickman, Chevron’s Domain, 89 G=0. L.J. 833, 872 (2001) (“[I]f Chevron rests on a presumption
about congressional intent, then Chevron should apply only where Congress would want Chevron to
apply. In delineating the types of delegations of agency authority that trigger Chevron deference, it is
therefore important to determine whether a plausible case can be made that Congress would want such a
delegation to mean that agencies enjoy primary interpretational authority.”).
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pronouncements, and al those factors which give it power to persuade, if lacking power to
control.”®” The nonddiberative, indeed bizarre, nature of the Administrator’s decision-making
process in this case, its lack of grounding in the datute's language and history, and the
shoddiness of the Adminigtrator’s decison-making process dl suggest that a court would give
little weight to the Administrator’s interpretation.®® And because of its persuasive rather than
condtitutiona grounding, the presence of agency expertise is even more important for Skidmore
deference than for Chevron—an expertise that is manifestly absent in this case® Indeed,
Skidmore contemplates at least a modicum of deliberation, expertise, and due process, none of
which was present in the Administrator's decison. It is difficult to believe that Congress
intended to condtitutiondly delegate to the Adminigrator the authority to interpret a satute of
high nationa importance without any articulated standard as well as the power to willy-nilly
revise any standard that he did announce, yet provide no opportunity for the affected parties to
contest the Adminigtrator’s decison. Nor is this a detaled regulatory scheme where the
Adminigrator has any sort of expertise.”® In such cases, not only is Chevron deference not
owed, but even Skidmor e deference should be rejected.”

C. The Administrator’s Construction of the Satute Was Unreasonable

Even if the datute is ambiguous and it is believed that the Administrator was delegated
the authority to interpret the Act, any such interpretation must ill be reasonable to be binding.
The recognition of the narrow scope of the Administrator’ s discretion to make a narrow factual
finding of whether a candidate can be ascertained as having an eectord college mgority is the
only one consgent with the language, structure, and policies of the Act. The Act clearly
contemplates that there will be minima discretion vested in the Adminigrator to make the
determination as to when one candidate has become the apparent winning candidate. Once that
determination is made, the Act relegates the Adminigtrator to awholly ministerid role. Giventhe
predominantly ministerid role envisoned for the Adminidrator under the satute, it is absurd to
think that Congress vested broad discretion in the Administrator to make an unconstrained
determination of when an gpparent winning candidate has been dentified. Rather, Congress
clearly contemplated that the determination would be narrow and congtrained by objective
facts, most obvioudy whether any candidate has earned a sufficient number of eectord votesto
become President.

The Act’'s emphasis on speed and continuity further indicates tha the trangtion was
expected to begin as soon as an goparent winner was identified, even though further
contingencies or developments might later render this judgment erroneous as to the actud

87 Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944).

% See Christensen, 529 U.S. at 586.

% See Skidmore, 323 U.S. at 139 (noting that source of Skidmore deferenceis agency’s “ specialized
experience and broader investigations and information” available to the agency).

" ¢f. Mead, 121 S. Ct. at 2175 (“Thereisroom at |least to raise a Skidmore claim here, where the regulatory
schemeis highly detailed, and Customs can bring the benefit of specialized experience to bear on the subtle
guestionsinthiscase....”).

™ See Jim Rossi, Respecting Deference: Conceptualizing Skidmore Within the Architecture of Chevron, 42
WM. & MARY L. REV. 1105, 1136 (2001) (“ Skidmore advises a sliding scale of deference, or ‘respect,’” based
onitsfactors of agency expertise, consistency, contemporaneous, and thoroughness of consideration.”).
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winner.”? Allowing the Administrator to determine according to his own time-table when he is
subjectively sttisfied that a candidate has qudified as the Presdent-elect threatens substantia
delay of trangtion activities and essentidly gives the Adminigrator the primary role in
determining the success or failure of the new adminidration’s trandition and first yeer in office. It
issmply not alogical or reasonable statutory scheme to believe that Congress intended to vest
such powerful discretion and authority in a minor mnigteriad agent. Professor Jonathan Turley
testified to Congress that empowering the Administrator of the GSA to make the determination
as to the apparent winner is a “bizarre choice.” " Although accurate, this critique misses the
point. Providing this power to the GSA Administrator would be abizarre choice if determining
the actua winner required any substantial degree of judgment or expertise. But as the Act is
written and as the authors of the Act understood, identifying the apparent winner requires little
discretion or expertise. There is nothing in the statute to suggest that the Adminigtrator has been
delegated the unreviewable discretion to hold up the disbursement of the trangtion funds based
on his subjective evauation about the eventua outcome of the dection when there is no
subgtantid evidence to support this delay.

It is not a reasonable congtruction of the Act to interpret it in such a manner as to vest
such broad, unreviewable discretion in the Adminigtrator. It is generaly assumed that Congress
does not intend to draft illogical or irrationd legisation.” Reading the Act so as to vest broad,
unreviewable discretion in the Administrator would condtitute exactly such an utter irrationdity.
It is implausble to bdieve that Congress meart for a minigterid officer such as the Generd
Services Adminigtrator to wield such potentialy vast power. After dl, the Adminigirator’ s duties
are to handle the purchasing of office supplies and printing governmental publications. This is
undoubtedly a vast and important responghbility, but there is little reason to believe that it
qudifiesthe GSA Adminigrator to make a discretionary lega judgment as to the meaning of the
term “Presdent-elect” under the Act or to make an unfettered subjective assessment of the facts
of the stuation. One might expect with equd plaushbility that Congress would vest the Secretary
of HUD with the power to order military air drikes on Irag. In both cases, the particular
expertise of the government officid claiming the power in question is Smply inconsstent with the
respongbility clamed under the statute. One could imagine Congress making such a peculiar
delegation of power, but if o, one would expect that Congress would act unambiguoudy and

2 The policies of the Act are discussed in greater detail infra at Part V.

" See Jonathon Turley, Transitioning to a New Administration: Can the Next President Be Ready?,
Testimony Before a Hearing of the Subcommitte on Government Management, Information, and Technology
(Dec. 4, 2000) available at http://www.house.gov/reform/gmit/hearings/2000hearings
/001204.transition/001204j c.htm (calling the Administrator of the GSA a*“bizarre choice to make any
designation of an apparent winner in apresidential election”).

™ See Public Citizen v. United States Dep’t of Justice, 491 U.S. 440, 470 (1989) (K ennedy, J., concurring)
(“When used in aproper manner, this narrow exception to our normal rule of statutory construction does
not intrude upon the lawmaking powers of Congress, but rather demonstrates a respect for the coequal

L egislative Branch, which we assume would not act in an absurd way.”); United Statesv. DBB, Inc., 180
F.3d 1277, 1281 (11th Cir. 1999) (“Wewill only look beyond the plain language of the statute at extrinsic
materials to determine the congressional intent if: (1) the statute’s language is ambiguous; (2) applying it
according to its plain meaning would lead to an absurd result; or (3) thereis clear evidence of contrary
legislativeintent.”).
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explain why it chose such a strange course. Here, by contrast, Congress spoke ambiguoudy at
best and in fact seems to have spoken strongly in the opposte direction. That such a
congruction of the statute is necessary to reach such an absurd results indicates that the
congtruction is incorrect. It is the proffered congtruction of the Satute, not the Satute itself, that
generatesthisirrationa result. The statute certainly does not command this absurd result.

A far more sensble congdruction of the datute is that Congress intended for the
Adminigrator to act as a minigerid officer under the statute with limited discretionary power.
Indeed, if Congress had intended for the Adminidtrator to wield so much discretion, it amost
certainly would have taken steps to insure that the discretion was not exercised in an arbitrary or
irrational way. For instance, Congress could have provided some mechanism for review of the
Adminigtrator’ s discretion, such as by gpped to a court, or it could have vested the discretion in
a more senor governmentd officia with more relevant expertise, such as the Attorney Generd.
Congress dso could have vested the exercise of such discretion in an independent commission
or some other body empowered to make the decison free of partisan politica influences.
Alternatively, Congress might have established specific factors for the Administrator to consder
S0 as to channd his discretion, such as whether one candidate has conceded or whether
recounts are still ongoing. Congress aso presumably would have required the Adminigrator to
creste some written record of the factors he actudly considered in exercising his discretion and
an explanation for how he reached his conclusion.

In fact, Congress provided for none of these options. There are no procedurd
congraints on the exercise of the Administrator’s discretion, such as gppeds. There are no
subgtantive condraints in the Act, such as an identification of the factors the Administrator
should consder in reaching his decison. In the 2000 eection, the Adminigtrator vecillated
among a number of different theories and explanations for his action, or more precisdly, his
inaction. Tedtifying before Congress amog a full month after dection night he still expresdy
refused to articulate how and when ke would reach his concluson or what factors he would
condder, stating “I don't want to predict how | will sdect an apparent winner.”™ It is
inconceivable that Congress intended this minigerid officer to exercise unreviewable,
uncongtrained discretion of the sort he clamed during the 2000 dection. If Congress had
intended this it dmaost certainly would have placed some substantive and/or procedura limits on
the Adminigtrator’ s discretion. That Congress did not provide for some reasonable constraint on
the Adminigtrator’ s discretion—or any congraint for that matter—indicates thet it did not intend
to grant plenary, unreviewable discretion as claimed by the Adminigtrator.

Given the absence of such condraints, it is far more plausible that Congress did not
intend for him to possess such broad discretion. Congress plainly intended for the
Adminigrator’s discretion to be very narrow and limited to the predicate factua determination
of the gpparent successful candidate. Although in some cases it might be difficult to ascertain
the gpparent winner, where one candidate has a certified mgority it is not. Instead, the
Adminigrator clamed that the absence of guidance from Congress empowered him to exercise
his unfettered, subjective judgment as to when he was sufficiently persuaded that an gpparent

> See Archibald, Congress Attempts to Speed Transition, supra note 10 at A8.
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winner could be identified.”® Thisis an astounding daim. It is far more plausible that Congress
did not provide guidance for his decision or review of his decison because it believed that the
decison would be a mechanicd decison controlled by objective facts, such as whether a
candidate could clam a certified eectord mgority. Congress's failure to expresdy limit his
discretion makes sense only in the context of its manifest intent to provide the Administrator with
minima discretion and that this decison should be reached through objective, easly-verifigble
criteria

The clam that the Act grants the Adminigtrator plenary authority to make a subjective
determination as to when he believes the gpparent winner is ascertainable raises further
concerns. In the context of the 2000 eection, there is strong evidence that the Administrator’s
decison was heavily influenced by political pressures emanating from the Clinton White House
that indructed the Administrator—a political gppointee—to refrain from declaring Bush the
apparent winner.”” The White House denied exerting such pressure. On November 9, the day
after the dection, the Adminigtrator held a televised press conference to announce that the
trangtion offices were ready for occupancy, and that he was ready to release the $5.3 million in
presdentia trangtion funds and the keys to the trangtion offices “to whichever candidate
garnered the necessary 270 dectora votes after Florida's outcome was certified.”” “But,”
GSA officids later admitted, “as the Florida muddle unfolded, the Clinton-Gore adminigration
stepped in to halt the start of any transition.””® Once Gore began legdl chalengesin Florida, “the
White House stepped in to oversee and supervise Mr. Barram, a Clinton appointee.”®® Within
days of the dection, it was announced that “Barram done will not make the decison,” but
would do so only after consulting with the White House® On November 13, White House

" See Sergio Bustos, Bush Seeks Transition Donations, ARIZ. REPUBLIC, Nov. 28, 2000, at A1, available at
2000 WL 8087405 (statement of GSA spokeswoman Vicki Reath); William M. Welch, Democrats Anticipate
End to Contest: Party Standing by Gore, but Some See Appeal as Last Chance, USA TODAY, Dec. 5, 2000,
at 8A, available at 2000 WL 5797265 (statement by David Barram that Act does not allow him to designate a
President-elect “when ‘it is not apparent to me who the winner is” (emphasis added)); George Archibald,
DonorsFill Gap as Fight Drags on: Bush Team Raises Over $6.4 Million, WASH. TIMES, Dec. 4, 2000, &t p.
A10, available in 2000 WL 4171186 (statement of White House spokesman Jake Siewart that GSA
Administrator should not declare President-elect “if there’ s any doubt in the mind of the administrator”
(emphasis added)); Barram, supra note 13 (asserting that the Act “gives no explicit criteria or deadlines for
making the [the] ascertainment” of a President-elect, thus leaving the decision up to the GSA

Administrator).

" See James Toedtman, No Keys to Kingdom: Clinton Won't Give Bush Gffice, $5.3M for Transition,
NEWSDAY, Nov. 28, 2000, at AO5 (noting that GSA Administrator was “taking his cue from White House
Chief of Staff John Podesta”).

"8 Archibald, White House Puts Transition on Hold, supra note 8, at A3; see also Archibald, Bush Won't Get
Keys, supra note 8, at A1 (announcing that the offices were ready and that he was ready to turn over the
keysto the president-elect).

™ See Archibald, Bush Won't Get Keys, supra note 8.

% See Archibald, White House Puts Transition on Hold, supra note 8.

8 See Bob Davis, New President-Elect’s Transition Team May Find GSA Director Holds the Keys, WALL
ST.J, Nov. 20, 2000, a A12, available at 2000 WL-WSJ 26617405 (“Mr. Barram, of course, was appointed to
his post by the White House, and he won’t be deciding about the transition keys by himself. White House
Cabinet Secretary Thurgood Marshall Jr., son of the late Supreme Court justice and aformer Gore aide, has
aready instructed the GSA and cabinet heads to notify White House Chief of Staff John Podesta before
making adecision on the transition.”).
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Chief of Staff John Podesta promulgated a memorandum ordering trangition planning to be put
“on hold” and that no trandtion assstance should be given to ether candidate until the Forida
controversy was definitively resolved.®? Podesta' s directive was issued the day before Florida
Secretary of State Katherine Harris was to certify Florida's recounted returns® It appears that
the ingructions to await the resolution of the Gore lega chdlenges in Forida emanated from the
White House® The Adminigtrator’s find position that he lacked the authority to release the
funds in a“closg’ eection adso tracks the eventua postion taken by the White House on the
issue® The White House denied that this congruence of opinion was the result of politica
pressure.®*® Given the nature and timing of the Administrator’s vadillations, it is difficult to believe
that the White House gpplied no palitical pressure on the Administrator.

Even if it is believed, somewhat incredibly, that the Administrator was not influenced by
political pressures from the White House during the 2000 eection, his belief that the Act dlows
him to exercise unfettered discretion and his refusd to articulate any legd sandard or to
specificaly identify which facts will be rdevant in making the determination raises the dear
possibility that that the Adminigrator will be improperly influenced by politica consderationsin
future ections. In a Stuation such as the 2000 e ection where the opposition party controls the
White Housg, this raises the concern that the release of the trangtion resources will be held up
S0 as to undermine the success of the new party’s trandtion to power. The Act provides no
mechanism to force the Adminigtrator to act or to review his decision not to act.

Given the dternative possible congtructions of the atute, the only one that makes sense
is that Congress did not intend to vest broad discretion in the Administrator. Rather, Congress
intended that he would be governed by bright-line rules, such as whether one of the candidates
had a mgority of pledged and certified electors. Moreover, as noted, this congtruction fits more
closdly with the plain language of the datute and its clear legidaive intent. It isillogica to believe
that Congress vested this anonymous ministerid officer with the uncorstrained, unreviewable
discretion to determine the “Presdent-elect” for purposes of the Act’'s terms. Indeed, the
Adminigrator's actions during the 2000 dection demondrate the unsuitability of adlowing this
minor officid to exercise the crucia powers clamed under the Act. The Adminigtrator refused
to articulate a definitive legd interpretation of the Act or to State what factud criteria he would
use in reaching his decison. When he did actudly provide some evidence of his subjective

8 See Archibald, White House Puts Transition on Hold, supra note 8.

#ld.

#1d.

% See Jake Siewert, Press Briefing, M2 PRESSWIRE, Nov. 29, 2000, available at 2000 WL 29589210 (“1 think
the legislative history makes pretty clear that if there’'s any doubt in the mind of the GSA Administrator, that
they [sic] should not move forward and no money should be expended.”). Thislegal position is highly
suspect. See discussioninfra at Part 1V.

% The White House claimed that the similarity of opinion was to be expected because the compelling
persuasiveness of the legislative history made it difficult to reach any other conclusion. See Susan Carroll,
White House Meddling in Transition, Kolbe Says, TUCSON CITIZEN, Nov. 29, 2000, at 13A, available at
2000 WL 27444840 (quoting White House spokesman, “This has been portrayed in the mediain large sense
as some sort of decision that we' ve made here [at the White House]. In reality, there' salaw governing this.
| think anyone who is familiar with transitions. . . can take alook at that law and see what it saysfor
themselves.”).

21



decison-meking, he vacillated among severa different standards, none of which seemed to have
any grounding in the text, intent, or policies of the satute. He saized on legally-irrdlevant factors,
such as the lack of a concession, to judtify his refusa to declare an gpparent winner, while
smultaneoudy ignoring the primary, if not exclusve, factor that the Act indructed him to
consder: whether a certified Electora College mgority could be identified. When he findly
made up his mind, it was based on an ex post and ad hoc judgment that he was findly
persuaded that he could ascertain an apparent winner according to his unstated legal and factud
standards. When not relying upon the rationae of alack of a concession, he pointed to the one
factor that Congress was most obvious in excluding, namey the continuation of legd
proceedings and balot recounts that might eventualy overturn the designation of an apparent
winner.

If Congress had intended to vest this discretion in the Adminigtrator, it amost certainly
would have required that the Administrator articulate the legdl and factud standards he would
apply and would have provided some mechanisms for guiding and reviewing his discretion.
Instead, the Adminigtrator claimed the power to make up the legal and factua standard as his
subjective assessment of the dtuation changed. The absurdity of the Adminigrator's
congtruction of the statute and the bizarre belief that his erratic actions were consistent with the
gatute’ s mandates indicate the unreasonableness of hisinterpretation. Given the choice between
an absurd congruction of the statute and one that fits with the language, intent, and policies of
the Satute, it is presumed that Congress meant to enact the Satute in away that actualy makes
sense.

1. HISTORICAL AND LEGISLATIVE CONTEXT OF THE ACT

The Adminigrator aso argued tha the legidative history of the Act supported his
interpretation that he was not required to release the trangition funds to Bush despite his having
ganed a mgority of certified electord votes. Indeed, in the waning days of the eection
controversy he argued that he was forbidden from releasing the trangtion resources to Bush
while the dection remained a“cdose’ dection. He basad his claim on some snippets of legidative
history drawn from the floor debates on the Act. In reviewing this legidative history, however,
the Adminigtrator pulled the statements in question out of their proper legidative and historica
context. When read in context, it is evident that the Administrator is mistaken about the
ggnificance of the legidative hisory on which he rdied. Because of the Adminidrator's heavy
reliance on legidative higory, this Part will explore the generd higtoricd and legidative context
of the Act, showing that when read in itstotality the legidative history supports the interpretation
of the Act that has been advanced in this essay. A review of the legidative hisory will aso
reved that the factors on which the Adminigrator actudly relied, namey the need for a
concession by one of the candidates or an end to dl litigation in the case, are plainly excluded
by the legidative and historica context of the Act. Part IV of this essay then examinesin grester
detal the specific excerpts from the legidative history relied upon by the Adminigrator. It will be
shown that the divers of legidaive hisory relied on by the Adminigtrator were taken out of
context. Once they are understood in their historica and legidative contexts, it will be seen that
they fall to support the interpretation advanced by the Adminigtrator.



A. Legidative History

The crucid ditinction between the gpparent and actual successful candidate is evident
in the legidative discusson surrounding the enactment of the Act. The legidative history of the
Act is quite summary, and little of it deds with the issues raised by the 2000 eection.®’
Nonetheless, there is some legidative higory avaladle in the form of floor statements during
debates over the Act. Floor exchanges are a disfavored form of legidative higory, but they are
vauable in amplifying the plain language of the Satute, especidly where, as here, there is no
helpful committee report.2® One floor exchange during the debate is especidly illuminating, and
S0 it is reproduced here at length:

Mr. HALEY. | wish the gentleman in charge of handling the hill & this time
would give to the members of the committee a little explanaion of when under
the terms of this bill a person becomes the President or Vice-President-elect.

| notice that these funds can be used immediatdy after the generd dection
in November. But how would this Situation work, for instance, if the President
or, a least, before the determination of the votes in the eectord college,
suppose that some person was, say, three or four votes shy? How would this
Adminigrator determine who wasin a position to expend these funds?

The reason | ask this is because in my humble opinion a person does not
become the President or President-elect until after the Congress has had an
opportunity to examine the balots cast in the electora college. Only at that point
when that determination has been made by the House of Representatives doesa
man become the President-elect.

Mr. FASCELL. | would say to my distinguished colleague . . . that the
gentleman is absolutely right in a technicd sense with respect to the
determination of the ection of the Presdent and the Vice President. . . .

[The rlevant Satutory language was then quoted]

This act and the Adminigtrator could in no way, in any way, afect the
election of the successful candidate. The only decison the Adminigtrator can
make is who the successful candidate — apparent successful candidate — for
the purposes of this particular act in order to make the services provided by this
act avalable to them. And, if there is any doubt in his mind and if he cannot or
does not designate the apparently successful candidate, then the act is
inoperative. He cannot do anything. There will be no services provided and no
money expended.®

This colloquy amplifies the plain language of the Act — that the relevant determination to
be made by the Adminidrator is solely to determine whether one candidate is the “apparent”

8 See H.R. REP. NO. 88-301 (1963); S. REP. NO. 83-448 (1963); H.R.CONF. REP. 83-1148 (1964). Most of the
Committee Report concernsissues of campaign financing, rather than transition issues.

% See Begier v. IRS, 496 U.S. 53, 64 n.5 (1990) (noting that absent a committee report courts will generally
treat statements of floor manager as tantamount to committee report).

% 109 CONG. REC. 13,349 (1963) (emphasis added).
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successful candidate, not whether that candidate is guaranteed to be te actual successful
candidate after the Congress counts the ballots in the eectora college. It is dso evident that the
inquiry is intended to be made in light of whether a candidate has a mgority of certified and
pledged dectord votes. If a candidate lacked sufficient eectora votes—such as being “three or
four votes shy” of an eectord college mgority—then no gpparent winner could be recognized
until the eection was actudly resolved in the eectora college or House of Representatives.

But this hypothetical Stuation was not the case in the 2000 dection. In that election,
after Horida certified its dectora results Bush in fact had a sufficient number of pledged and
certified electoral votes to be elected President. Thus, even though one could imagine Stuaions
where it might be difficult or impossible for the Adminigtrator to identify the gpparent successful
candidate, this case is not one of them. Absent an adequate number of eectoral votes there is
no apparent successful candidate; but where one candidate has a sufficient number of eectora
votes to be dected President, then that individua is the gpparent winning candidate. Neither
caisdifficult.

B. Historical Context: The 1960 Election

Congress believed that the inquiry to determine the apparent winner of the eection
generdly would be routine and would be amenable to resolution by objective facts of the type
presented in the 2000 dection. Congressman Haley and Congressman Fascell recognized that
some cases may aise where the Adminigrator will be unable to designate an gpparently
successful candidate, athough Congressman Fascell deemed this “an unlikely proposition.”®
Indeed, the historical setting and political context of the 1963 Act provides important context
for underganding the bright-line nature of the Congressond inquiry. Congressman Fascell
observed:

| do not see any great big problem in the Adminigtrator of the Generd Services
Adminidgration being unduly involved in the matter of determining who is the apparent
winner in order to perform the minigerid functions under this act. . . . The gentleman
previoudy pointed out in the last eection [the 1960 Presidentid dection] we had one
that was as close as we would want to have an eection and nobody had any trouble in
deciding who was the apparent winner.™*

Understanding how the Act would have applied to the facts of the 1960 dection helps
to illuminate the didtinction drawn between the actud and gpparent winners of the eection. In
turn, understanding this higtory indicates how the authors of the Act intended the Act to apply in
a dtudion like the 2000 dection. The 1960 eection was an extremely close and highly
contested election, dmogt identica to the 2000 dection. In fact, the find winner of the 1960
eection could not be predicted confidently for several weeks after the dection date.
Nonetheless, Fascell observes that despite the closeness of the dection and the questions raised
about who might prevail asthe actual winner, it was not difficult to determine that Kennedy was
the apparent winner. Given that the Act was enacted againg the backdrop of the Nixon

0d.
%L |d. at 13348 (emphasis added).
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Kennedy dection, it isimportant to understand the facts of that eection. Understanding how the
Act would have applied to those facts helps to illuminate the distinction the Act draws between
the “gpparent” winner and the actud winner. In turn, that history will help to explain how the Act
should have been applied to the 2000 presidentia eection.

1. General history of the 1960 election

Legend has long held that there were credible alegations that John F. Kennedy “stole”
the 1960 presidentid eection through massive voter fraud in severa satesand  that despite the
belief that Kennedy had stolen the dection, Nixon refused to chalenge Kennedy’s victory and
stepped aside “for the good of the country.” This legend is fdse. Indeed, it was not for some
time after the eection that one could confidently say that Kennedy would actudly win the
electord college. The find outcomes in severd dtates remained in doubt for quite some time
pending the fina resolution of recounts and Republicarvinitiated litigation.*” Litigation and
recounts proceeded apace in severd dates and the find results of the eection were not
established for severa weeks after the election. Nonethdless, this did not detract from the fact
that Kennedy could have been determined to be the apparent winner.

Cdifornia, then as now a large and important state, was origindly credited to Kennedy
but was reversed amost two weeks, and its 32 electora votes were later awarded to Nixon
after absentee ballots were counted.*® Credible alegations of vote fraud in Illinois and Texas
generated Republican litigation and recount efforts in those two dates. Kennedy carried 1llinois
by fewer than 9,000 votes, Republicans dleged that the margin of victory was manufactured by
Mayor Richard Daey’s Cook County Machine® Similarly, Kennedy carried Texas by just
over 40,000 votes, largely as a result of the help of Vice-Presdentia candidate Lyndon
Johnson, who was a Texas Senator.”® David Greenberg observes that “many States besides
Texas and llinois could have gone either way.”*® A Republican spokesman announced that the
paty had receved many complaints aleging fraud, bribes, and other irregularities in severd
states, most from lllinois, Texas, North Carolina, South Carolina, Michigan, and New Jersey.®’

Republican Party Nationd Chairman Thruston Morton asked for recounts in eleven
states within three days after the dection.” Nixon aides also did persond field checks of votes

% Thisis not to say that Nixon necessarily organized or inspired the litigation and recount efforts. He
claimed that he had no rolein it, but historians have concluded otherwise. See Gerald Posner, The Fallacy of
Nixon's Graceful Exit, SALON.cCOM (Nov. 10, 2000) at

http://www.sal on.com/politi cs/feature/2000/11/10/nixon/print.ntml.

“Id.

% See David Greenberg, Was Nixon Robbed? The legend of the stolen 1960 presidential election, SLATE,
Oct. 16, 2000, available at http://slate.msn.com/HistoryL esson/00-10-16/HistoryL esson.asp. In fact, rumors
about fraud in Illinois circulated even before election day.

% Posner, supra note 92. Republicans charged that Democratic-controlled election boards consistently
invalidated Republican ballots with slight defects while counting Democratic ballots with identical defects.
See PEIRCE & LONGLEY, supra note 36, at 68-69.

% See Greenberg, supra note 94.

 PEIRCE & LONGLEY, supra note 36, at 68.

% The effort was spearheaded by Republican Party Chairman Sen. Thruston Morton, telegramming officials
in Delaware, lllinois, Michigan, Minnesota, Missouri, New Jersey, New Mexi co, Nevada, Pennsylvania,
South Carolina, and Texas, urging recount efforts. See Greenberg, supra note 94.
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in eight of those states, looking for evidence of fraud and eection irregularity that could be used
to reverse the results in those states® Another aide encouraged the crestion of a Nixon
Recount Committee in Chicago.'® Reporter Earl Mazo of the New York Herald Tribune
reported on a series of fraud-related issues that were picked-up by other reporters and served
to fue the recount and litigetion fires.

Recounts actualy proceeded in severd dates. In New Jersey, the Republican Party
secured court orders for recounts in five counties and did not cease the recount effort until
December 1. Kennedy was certified the state’'s winner by 22,091 votes. In Texas, the
Republican Party sued to overturn the results, securing a federd court injunction to dday
certification of the vote until its petition for a recount of 1.25 million balots could be heard.
However, the federd didrict judge later dismissed the injunction and the suit for lack of
jurisdiction.

lllinois was even more hotly contested. Morton flew to Chicago to confer with Illinois
Republican leaders on recount drategy, “while party Treasurer Meade Alcorn announced
Nixon would win the state”** “The Cook County Republican chairman aleged that 100,000
fraudulent votes had siwung lllinois to Kennedy through a sysematic looting of votes in twelve
[Chicago] wards and parts of two others”*®* One precinct, virtually deserted because of
highway demalition activity, reported seventy-nine votes for Kennedy and three for Nixon, even
though there were less than fifty registered voters in the precinct on election day.'®® Kennedy
won the state by 9,000 votes, but carried Cook County by an astonishing margin of 450,000
votes™® The Illinois recount of 863 precincts was not completed until December 9, during
which Nixon ganed 943 votes. Stll losng after the recount, the lllinois Republicans
unsuccesstully petitioned the State Board of Elections for relief. The nationd party did not cease
its efforts in Illinois until December 19, when the Electoral College voted Kennedy as the new
president.’®” Following the dection, three people were sent to jail for dection-rdated crimesin
Cook County and 677 others were indicted before being acquitted by Judge John M. Karns, “a
Daey crony."'%®

Had Nixon succeeded in reverang Kennedy’s lllinois victory, he would have ill been
four votes shy of an electord college mgjority.'® At that point, however, it was thought that
southern eectors might bolt the Kennedy ticket and withhold votes from the Kennedy-Johnson
ticket, thus throwing the eection into the House of Representatives. This scenario was made
more plausible by the so-called southern unpledged € ector movement, discussed below.
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1% PEIRCE & LONGLEY, supra note 36, at 68.
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1% PEIRCE & LONGLEY, supra note 36, at 69.
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2. Hawaii

In Hawaii, the results were even more dramatic and were not resolved until long after
the dection. Given the factud amilarities between Hawaii in 1960 and FHorida in 2000, the
facts of Hawaii's Situation bears further review.™® Following the dection, Hawaii originaly
certified Nixon the winner of the state by a mere 141 votes (92,505 for Nixon and 92,364 for
Kennedy).™* Democratic Party leadersimmediately decided to contest the results. As was later
reported, “Nationd results were close enough and Republican recount demands elsewhere
grong enough that they considered it possble Hawaii’s three votes might even decide the
election.”**? The Democrats aleged a number of flaws in the dection that they believed would
overturn the 141 vote margin. They filed suit in Hawai Circuit Court, charging voting
irregularities in 198 of Hawaii’s 240 precincts.™® Thisinduded an dlegation that athough some
balots for Kennedy were counted, the poll officids failed to record them on the tally sheet.***
The Democrats aso dleged that some ballots were counted for Nixon despite defects in the
marking of the ballots by the voters™® They aso argued that there were 235 more votes
counted in the presidential contest than were actudly cast, and that 1,283 badlots were entirely
unaccounted for in the total tabulation. ™

The presiding Judge in the case, Circuit Judge Ronald B. Jamieson, ordered arecount in
thirty-seven of Hawaii’s precincts, or atotal of 32,273 votes™’ However, it was impossible to
complete the recount in time to meet the deadline of December 19, when the presdentid

"0 Hawaii's situation in 1960 is also important in that it provides the primary congressional precedent for
congressional procedures for resolving disputes over two competing Certificates of Ascertainment. See
supra notes 38-47 and accompanying text (describing possibility of congressional battle over competing
Certificates of Ascertainment).

1 see ALA. Smyser, How Kennedy Won 1960 Recount in Hawaii, HONOLULU STAR-BULL., June 8, 1963, at
5.

"21d. If Nixon had been able to hold Hawaii and overturn the result in lllinois, then he would have needed
only one more electoral college vote to prevail, which could easily have come from the unpledged southern
electors. Seeinfra notes 126-137 and accompanying text.

3 Drew McKillips, Democrats File Recount Suit; Cite Irregularities, HONOLULU ADVERTISER, Nov. 23,
1960, at Al

1 d.; see also Drew McKillips, Judge I ndicates Partial Recount to Be Ordered, HONOLULU ADVERTISER,
Dec. 13, 1960, at A1 (describing affidavit that this error under-recorded Kennedy’ stotal by 45 votes).

> McKillips, Judge Indicates Partial Recount, supra note 114 (describing affidavit from poll watcher
alleging that between seven and nine Nixon ballots were marked with adouble “X” in violation of state law).
18 McKillips, Democrats File Recount Suit, supra note 113. In yet another eerie parallel to the 2000
presidential election, there were also great concernsin Hawaii that so many voters spoiled their ballots
during the 1960 election. As Robert G. Dodge, the lawyer in charge of the Demo cratic recount litigation in
Hawaii in 1960, observed at the time, “ This rather staggering number of voters who disenfranchised
themselves shows that we should clarify not only the form of the ballot, but also liberalize the manner in
which wevote.” Charles Turner, 2,342 Ballots Are Ruled Invalid—But Kennedy Legal Isle Winner,
HONOLULU ADVERTISER, Dec. 29, 1960, at A1. In one precinct on Kauai, there were 58 invalid ballots out of
950 votes cast, or oneinvalid vote for every 16.5 votersin the precinct, aratio that the presiding judge
deemed an “amazing number” of rejected ballots. See Recount Ordered in 7 More Precincts, HONOLULU
STAR-BULLETIN, Dec. 16, 1960, at 1B.

7 McKillips, Judge Indicates Partial Recount, supra note 114, at page A1. Eventually, the recount was
extended to an additional seven more precincts, and finally arecount of all precincts was ordered. See
Smyser, supra note 111.
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electors were to meet and cast their votes. Thus, when Hawalii’ s electors met on December 19,
they certified their three dectora votes for Nixon and Lodge on the basis of the certified 141
vote margin they held as of November 28, 1960 when Hawaii’ s popular vote was initidly
certified.™® Finding the recount going againgt them, on December 23 a Democrétic Party
“gpecimen” or sample ballot was found in the bdlot bag with dl of the proper bdlots. The
Republicans argued that this evidenced Democratic efforts to commit dection fraud, and the
Republicans demanded that the entire tate presidential election be declared void.**® The FBI,
the U.S. Attorney’s Office, and the State Attorney Generd’ s office launched an investigation of
the incident to determine whether fraud occurred as a result of the sample ballot.*®

Nonetheless, the recount continued and Kennedy dowly ate into Nixon's lead. Findly,
on December 30 the recount was completed and the court ruled that Kennedy had carried
Hawaii by 115 votes.”® On January 4, 1961 the new Governor of Hawaii transmitted a second
Certificate of Ascertainment on behaf of the state, reporting that as a result of the lawsuit and
recounts, Hawaii’ s dectoral votes were to be recorded for Kennedy rather than Nixon.'?

Congress convened on January 6, 1961 to count the Electord votes. Ironicdly, Nixon,
as Vice-Presdent, was the presiding officer over the vote counting process?® When it came
time to report Hawalii’ s votes, Nixon asked for unanimous consent that the Kennedy el ectors be
counted.™ In so doing, Nixon averted a confrontation on the floor of the House. Hawaii’s
Democratic Senator Oren E. Long and its Democratic Representative Daniel K. Inouye were
prepared to object to the count if the Nixon certificate were counted rather than the Kennedy
certificate. ™

3. Southern unpledged elector movement

Further complicating the 1960 presidentid dection, as wel as the context for
interpreting the debates over the Act in 1963, was the so-caled “unpledged € ector movement”

118 See 107 CONG. REC.289 (1961) (reproducing first certified slate of electorsfrom state of Hawaii from
December 19, 1960). Hawaii’ s Democratic electors transmitted a second certificate of ascertainment on the
same date, but it was believed to be without legal effect as the Acting Governor had certified the Republican
certificate. See Smyser, supra note 111.

19 Drew McKillips, “ Specimen” Revealed by Recount, HONOLULU ADVERTISER, Dec. 23, 1960, at A1.

120 |d

121 See Lum v. Bush, Civ. No. 7029 (Haw. 1st Cir. Ct. Dec. 30, 1960), reproduced at 107 CONG. REC. 290 (1961)

122107 CONG. REC. 290.

123 Aswas Vice-President Gore for the 2000 election.

124|d. Nixon specified that thiswas, “In order not to delay the further count of the electoral vote.. . . [and]

without the intent of establishing a precedent.” Id. See also DESCHLER SPRECEDENTS OF THE HOUSE OF

REPRESENTATIVESch. 10, 83.5 (1977).

135 As one news story reported the events:
Long and Inouye came to the joint session carrying folders of documents to support their pro-
Kennedy arguments, and Hawaii’ s Republican Senator Hiram L. Fong said he wouldn't dispute the
Kennedy vote. When the joint session convened, Inouye seated himself in front of a microphone,
opened his folder and motioned to his colleagues that he was prepared to present his objection.
When Nixon came to Hawaii in the state-by-state roll call, Long also opened hisfolder containing
the Kennedy certificate and showed the impressive document to hisfellow Senators.

Kennedy |s Proclaimed President by Congress, HONOLULU STAR-BULL., Jan. 6, 1961, at 1.
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that blossomed in the American South during the 1950s and 1960s. The southern unpledged
elector movement grew out of the 1948 Dixiecrat movement, which generated over one million
votes and thirty-nine eectord votes for Strom Thurmond, then the South Carolina Governor.
Animated by oppostion to the nationd Democratic Party’s podtion on integration, the
Dixiecrats sormed out of the 1948 Democratic Convention, determined to run their own
segregationist candidate.™® Although Thurmond hed little chance of winning, the South hoped
that he could deny Harry S Truman an Electord College mgority, thereby throwing the dection
into the House of Representatives. In the House, loyd Democrats would have controlled
twenty-one ddegations, Republicans twenty, and the Dixiecrats four, thereby giving them
contralling influence over the outcome and enabling them to extract concessions in exchange for
supporting a candidate. Truman's dectord college mgority headed off this scenario, but he
caried Cdifornia by only 8,933 votes and Ohio by 3,554 votes. Had he lost those two states
to Dewey, the race would have been thrown into the House of Representatives, just as the
Dixiecrats hoped.*?’

The subsequent eection of conservative Dwight Eisenhower to the White House in
1952 temporarily quelled the southern political movement, but the nomination of Northeastern
Catholic Kennedy in 1960 triggered concern in the Democratic Party in the South.'?® Rather
than running their own candidate, as they had done in 1948, in 1960 the southern states formed
the so-called southern unpledged eector movement.** The cornerstone of the movement was
the fact that the Congtitution places no specific limits on the candidate for whom an dector may
vote, unless state law otherwise ingructs, an eector remains free to vote his conscience. Most
states have long required electors to vote for the candidate for whom they are pledged, and
award their electord votes to the candidate who receives the largest number of ectora votes
in ther date. Even if dectors are not formaly congtrained by date law, however, they dmost
invariably vote for the candidate for whom they are pledged, except for the rare circumstance of
afaithless dector.*

During the 1960 dection, however, dectors in Missssippi and Alabama specificdly
sought election as unpledged dectors, thereby retaining the right to vote their preferences,
rather than pledging themselves to a specific candidate. In Alabama the bdlots listed only the
names of the individua eectors for the various parties, and made no mention of the actud
presidential candidates, Kennedy and Nixon.*** There had been stiff competition in Alabamarto
determine who would be placed on the balot as Democratic eectors—those pledged to
support the party’s nationd nominee or unpledged eectors opposed to the nationa policies of
the party. A primary and runoff in the spring had resulted in selection of six unpledged and five

12 PEIRCE & LONGLEY, supra note 36, at 59-63.

27 Truman also carried |llinois by only 16,807 votes. Had helost Ilinois, Ohio, and California—a swing of
only 24,294 votestotal, Dewey would have won an outright electoral college majority. Id. at 62.

128 K ennedy’ s nomination of southerner Lyndon Johnson of Texas as his running-mate likely averted a
whol esale defection of the southern states from the Kennedy column, thereby salvaging the election for
Kennedy. Id. at 64.

2. at 65.

130 See supra note 36 and accompanying text (discussing faithless electors).

31 PEIRCE & LONGLEY, supra note 36, at 284-85 (showing Alabamaballot).
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Democratic loyalist dectora candidates. Mississippi elected eght unpledged dectors™*? Most
of the remaining southern states voted for Nixon.

On December 10, 1960, Alabaman’s six unpledged eectors met and announced that
they would cast their votes “for an outstanding Southern Democrat who sympathizes with our
peculiar problems in the South.”*** They aso announced, “our position remains fluid so that we
can cooperate with other unpledged eectors for the preservation of racid and nationd
integrity,” and lashed out at those Southern Democrats who continued to support Kennedy.*3*
On December 12 the Alabama unpledged eectors met with Missssippi’s unpledged eectors
and agreed to throw their unpledged eector support to Senator Byrd of Virginia They adso
drafted a joint statement calling on presidentia eectors from other states to bolt to Byrd, in the
hope that enough dectord votes might be withheld from Kennedy to deprive him an dectord
college mgority and thereby throw the dispute into the House of Representatives. Once the
election was in the House, the southerners hoped that al southern delegations would vote for
Byrd and Republicans would join them in order to ensure Kennedy’s defeat.'*

In the end, the Alabama and Missssppi unpledged eectors failed to ped-off any other
Democrats from the Kennedy ticket. The only additiona Byrd vote they picked-up was from
one Henry D. Irwin, a faithless Nixon dector from Oklahoma. In the days &fter the dection,
Irwin had teegraphed dl Republican dectors with a plan. Noting that there were insufficient
Republican dectora votes to deny Kennedy the dection, Irwin suggested that the Republicans
abandon Nixon and join forces with southern Democratic electors to eect Byrd as President
with Barry Goldwater as Vice Presdent. Irwin received many replies, severd of them
favorable, but they stated that they had amord obligation to vote for Nixon. Irwin subsequently
asked the Republican nationd committee members and dtate chairman to free Republican
electors from their obligations to vote for Nixon, but he had little success.

Although the southern unpledged eectors faled to tip the baance in the 1960 eection,
thelr impact was significant. Moreover, as will be explained below, this long-forgotten incident
cast a long shadow over both the debates and drafting of the Presdentid Trangtion Act in
1963.%%

C. Implications of Legidlative and Political History

Testifying before Congress on December 4, 2000, David Barram, the Administrator of
the GSA, described the 2000 dection as an “unprecedented, incredibly close, and intensdly

| d.at 69.

133 |d

Bd.

13 The new House party lineup had 23 states controlled by northern and border state Democrats, 17
controlled by Republicans, and six controlled by Deep South Democrats. Four del egationswere evenly split
between the parties. Id. at 69. As noted above, the Republicans held out their own hopes that the Southern
Democrats would throw their support to Nixon.

13 | d.at 70. In the electoral college, Irwin voted Byrd for President and Goldwater for Vice President. The
southern unpledged electors voted for Strom Thurmond as Vice President.

37 See discussion infra a Part 1V.



contested ection, with legd action being pursued by both Sdes”*® The historical context
described above belies this statement. The 1960 € ection—the dection conducted immediatdy
prior to the Act's passage—was extraordinarily close and litigation and recounts continued for
weeks after the eection. Cdifornia and Hawaii both switched columns for the candidates, and
Hawaii’s recount was not completed until January 4, 1961. Investigations of vote fraud in
severd large states persevered into mid-December, threatening to overturn the results in those
dates. The combination of unpledged and faithless eectors that eventudly generated fifteen
electord votes for Harry Byrd threatened to upset Kennedy's eectora college mgjority and
actudly undid his popular mgority.

Despite dl of tis uncertainty about who might eventudly be the actud winner of the
1960 eection, Congressman Fascell stated (without objection) to the House that there was no
problem ascertaining the “apparent winner.”*** The only scenario that fits with this historical
context is that the drafters of the Act recognized the possibility that in some dections the
gpparent winner conceivably could turn out not to be the actuad winner. Thus, even though
Kennedy had some of important state victories overturned (in Cdifornia), and Nixon actudly
logt a date that was certified to him (Hawaii), and ill others states remained in doubt for
weeks after the dection, this does not change the fact that Kennedy was easily ascertainable as
the gpparent winner long before there could be any confidence that he was going to be the
actua winner of the eection. A standard rooted in a bureaucrat’s subjective intuition of the
various possble scenarios that may have developed is not consistent with this history. The only
coherent understanding must be that Kennedy was able to cdlam a certified Electord College
mgority notwithstanding the independent dectors. Despite the red threat that the Electord
College mgority might later be overturned, that did not make it difficult to ascertain Kennedy as
the gpparent winner.

This turbulent history casts substantid doubt specificdly on the pogtion taken by the
Adminidgrator in the 2000 presidentia dection. Recadl that he originaly articulated two factud
explanations for his purported ingbility to recognize George W. Bush as the Presdent-elect for
purposes of the Act.™* Firgt, he argued that he could not recognize an apparent winner until all
of the outstanding litigation associated with the election was completed. Second, he Stated that
he would not recognize a President-€dect until either Bush or Gore conceded the ection. Both
of these rationdes are incongstent with what actudly occurred in the 1960 election that shaped
the views of the Act’s drafters on this point. Whatever factors the Adminigtrator relied upon in
making his decision, it is clear that the two that he articulated were uniquely poor choicesin that
they had been squarely considered and rejected by the authors of the Act.

1. Resolution of Uncertainty

Fird, given the historica backdrop of the 1960 eection, it is absurd to believe that
when the drafters wrote the Act in 1963 that they intended that it would prevent the

138 See Barram, supra note 13.

139 See supra note 81 and accompanying text.

140 See supra notes 9-10 and accompanying text. The Admi nistrator |later announced a third factor, which
will bediscussed in Part IV, infra.
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Adminigrator from ascertaining an gpparent winner until al litigation and recounts were
complete. As just described, litigation and recounts continued following the 1960 eection
throughout December and even into January 1961 before dl of the dectord votes were findly
settled. Pivotal states such as New Jersey, Illinois, and Texas were il deciding eection-related
litigation up to and beyond the time when the Electors were to meet to cast their ballots. Had
[llinois' s election results been reversed, then there would have been great uncertainty about the
eventud result of the eection, especidly when combined with the unpredictability spawned by
the Hawaii recount and the southern unpledged eector movement. Given this context, it is
amply implausible that the drafters of the Act believed that an gpparent winner could not be
ascertained while litigation and dection contests were ill being conducted. If o, it certainly
would not have been as easy to determine the apparent winner as Fascell stated that it was.

The Adminidrator's argument that he could not ascertain a winner until al litigation was
complete istroubling in that it allows the losng candidate or losing party to extend the period of
eection uncertainty indefinitely smply by filing lawsuits and recount requests throughout the
country. Indeed, just by bringing legd action or seeking arecount in Cdifornia, Texas, and New
York, a candidate could place dmost any dection into doubt. Smply by keeping litigation
ongoing, a“sore loser” candidate or party could dramatically undermine the trangtion efforts of
the winning candidate by indefinitely postponing the declaration of a President-elect under the
Act. Third-paty and fringe candidates would seemingly have dragtic ability to disrupt the
recognition of a Presdent-elect in atimely manner. There is no reason to believe that Congress
intended for this to occur. Indeed, it is evident that Congress meant for the trangition to begin as
soon as possible after the dection. The Act’'s emphasis on speed and bright-line rules for
ascertaining the apparent winner indicates that Congress did not intend for this declaration to be
held hostage to a possible sore loser candidate seeking to delay the victor's trangtion. It is
unlikely that the drafters of the Act intended a result so counter-productive to the Act’ s policies.

Alterndtively, the Adminigtrator will be required to esimate the likely results of al the
ongoing litigation in order to determine the degree to which it raises the possihility of overturning
the dection results™* This too is an improbable interpretation. There is Smply no reason to
believe that Congress intended for the GSA Adminigtrator to be in this position, nor isthere any
reason to believe that the GSA Adminigtrator will have the competence or expertise to make
such an evduation. As noted, David Barram was an executive for Apple Computer and
Hewlett-Packard before taking over at GSA. Thereislittle in his background to suggest that he
was qudified to make the determination required by the Act. Moreover, the ascertainment of
the gpparent winner is a largely ministeria function, not a free-ranging inquiry into the likelihood
of one candidate or the other prevailing on the merits of various litigation being conducted
throughout the country a any one time. Thus, it is even less plausible to believe that Congress
meant for the President-elect’ s trangtion to be held hostage by the subjective assessments of the

1 See Turley, supra note 73 (“ Congress was aware that controversies could clearly continue until six days
before the voting of the electoral college. Congress was further aware that challenges to the results could
occur in any state. It chose not to wait for the period for controversies to be concluded in authorizing the
release of transition funds and support. Y et, under Mr. Barram’ s interpretation, the Administrator must make
apersonal judgment asto the merits of litigation that could affect any critical state.”).
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GSA Adminidrator as to the merits of the various lawsuits that might be pending for months
after the dection.

Indeed, as discussed above, had Barram conducted an inquiry about the likelihood that
the litigation might overturn the result of the eection, he would have soon recognized thet this
was unlikely. Barram's belief that the results of the litigation might actudly affect the results of
the election demondrates more his unsuitability for exercisng the discretion he clamed to
possess than it demondtrates the propriety of withholding a decison until the find resolution of
litigation. As noted above, Gore had no concelvable posshbility of prevailing as the winning
candidate in the dection once the state of Florida initidly certified its eectora votes to Bush.
Thus, had the Adminidrator actually made an informed and reasoned evauation of the Stuation,
it would have been obvious that Bush would Fave been the prevailing candidate in the end.
Given the virtud impaossibility of a Gore victory in the dection, the Adminidrator was smply
mistaken in believing that the outcome of the FHorida litigation could have actudly affected the
outcome of the dection. Thus, even if the Adminigrator was waiting for a resolution of al
relevant uncertainty regarding the outcome of the ection, he ill should have recognized Bush
as the gpparent winner once Florida' s eectora votes were certified for him. The probability that
Gore might actualy win the eection was thus comparable to the other scenarios described
above that might intervene between the eection and the eectora college vote, such as recounts
or faithless electors who upset an dection. Indeed, one istempted to observethat it is precisey
to avoid errors like this that adminidrative discretion is usudly provided only to officers who
actualy have expertise in the subject area rdevant to the delegation. Thisis dso why it isto be
assumed that in general Congress would have desired to insulate ministerid officers such as the
Adminigrator of the GSA from the politica pressures that surdly influenced his decision-making
in this Stuation.

2. Need for a concession

It istrue that Nixon, unlike Gore, conceded early on in the 1960 election, but thereis no
reason to believe tha the Act’s authors thought that this difference would congtitute a legdly-
relevant ditinction under the Act. There is nothing in either the legidative higtory of the Act or
the Act itsdf to imply that the lack of a concesson would be relevant in any way to the
triggering of the Act. Obvioudy, if one candidate did concede an dection, this would be
relevant to determining an gpparent winner. But the absence of a concession cannot be avdid
basis for refusing to act. The failure to concede an eection is Smply too prone to manipulaion
and drategic behavior to be ardiable factor on which to rely in administering the Act.

Nor isit a plausble interpretation to believe that one candidate must concede before an
gpparent winner can be ascertained. Using this slandard would be even more troubling than the
“end of litigation” standard as far as carrying out the purposes of the Act. Under this standard, a
loang candidate could smply refuse to concede the dection until the Electord College met.
During that period it would be impossible to declare an gpparent winner. Congress certainly
could not have intended such an irrationd application of the Act.

A concession hes no legdly binding effect in an dection, nor should it have any lega
effect for gpplication of the Act. Assume, for instance, that after Nixon conceded the 1960



election Republican operatives succeeded in overturning enough eectord votes to win the
dection for him.**? In fact it is argued that Nixon purposaly conceded on one hand but implicitly
endorsed the contest efforts on the other, smply so that he could attempt to overturn the
election results without being perceived as a sore loser if he was unsuccessful, thereby
preserving his future politica vigbility.*** Did the concession mean that Nixon could not be the
Presdent-elect (or President, for that matter), or that Nixon's concession had the congtitutional
consequence of making Kennedy President? Of course not. What if the eection were thrown
into the House of Representatives? Would Nixon have been indigible to be named President-
elect? What if Nixon conceded, but Byrd did not? The eection results exist in an objective
redlity independent of whether a candidate subjectively concedes the election under the Act; the
datus of Presdent-dect smilarly exigs in a redity independent of a candidate’ s concession.
But again, the redlity as to who is the actual winner is different from the Act's inquiry as to
which candidate is the apparent winner.

Smilaly, assume tha Al Gore had caried through with his dectionnight plan to
concede, only to learn the next day that he might win (or might have won) the Presdency. The
concesson would have had no legd effect whatsoever. For instance, there was important
litigation being conducted in Horida where, for palitica reasons, Al Gore was not aparty, just
as Nixon was not a party to the 1960 eection litigation. This litigation was being conducted
solely in the name of Florida voters and the Forida Democratic Party—just as the efforts on
behalf of Nixon were conducted in the name of the RNC and various state actors.*** However,
it is obvious that Gore, like Nixon in 1960, knew of the litigation, did nothing to deter it, and
would have accepted the results had they benefited him. In short, the notion of waiting for a
candidate to concede the eection is not only inconsistent with the purposes of the Act, but it
proposes a standard that smply makes no sense within the context of the Act.

In fact, Gore did concede to Bush late on dection night, only to retract it that same
night. What if he had waited aweek before retracting it? What if he conceded privately to Bush
but not publicly? What if he intended to concede, but was incapacitated for some reason and
unable to do s0? What if he had conceded both to Bush and publicly, only to retract it? Would
Bush have been the Presdent-elect under the Act for that week, only to lose the designation
when Gore recanted? Indeed, was Bush digible for the trangtion resources during the brief
period between Gore's early-morning concesson and subsequent retraction? Although these
questions may seem fanciful, they point up the absurdity of relying on a concession by ore of the

%2 sych as by overturning the I1linois and Texas results on the basis of fraud, winning the New Jersey
recount or peeling off a sufficient number of unpledged or faithless southern Democratic electors.

143 See Posner, supra note 92; Greenberg, supra note 94. In fact, as Posner and Greenberg observe, Nixon
played this dual strategy flawlessly, as he was able to probe for opportunitiesto contest the el ection results,
but at the same time preserve the now well-varnished legend of selflessness that Posner and Greenberg set
out to discredit. In fact, the revisionist history that Nixon had conceded nobly in 1960 helped him avoid the
sore loser label and thereby paved the way for his eventual ascension to the Presidency in 1968.

% For instance, Gore was not formally a party to litigation that challenged the validity of certain absentee
military ballots because of the negative political implications that would result from taking such a position.
Nonetheless, Gore did nothing to deter thislitigation and obviously would have accepted the resultsif the
litigation had resulted in the disqualification of these ballots.
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candidates to identify an gpparent winner. Surely Congress did not intend that the Satute’s
desgnation of the President-elect would be controlled by the losing candidate's decision of
whether and when to concede the eection. Waiting for a concesson is Smply too imprecise
and too subjective of a standard to be consstent with the statute. Congress must have meant
for some more objective criteriato guide the determination.

Thus, the avalable legidative higory reinforces the plan language of the Satute in
concluding that the designation of Florida's dectors by the Horida Governor made Bush the
“gpparent winning candidate’ of the eection by giving him 271 certified and pledged dectors.
At that time it was certainly possible to imagine numerous scenarios that might result in Bush not
being the actuad winning candidate, just as there were contingencies that may have resulted in
Nixon overtaking Kennedy in the 1960 dection. For instance, some eectors could conceivably
turn out to be faithless eectors, breaking their pledges to vote for Bush and thereby throwing
the dection into Congress or giving a mgority of electoral votesto Al Gore. Ballot recounts or
post-dection litigation might result in Bush losing eectord votes that were previoudy pledged or
certified to him, as Nixon did with Hawaii in 1960. Recounts or absentee balots could throw
states back into play that were thought to be resolved. Nonetheless, these contingencies did not
change the fact that Bush was the apparent winning candidate when he secured a mgority of
pledged and certified eectora votes, even though he may not have eventudly turned out to be
the actual winning candidate of the eection. Smilarly, it is possible that Kennedy's 1960
victory may have been overturned in the face of dlegaions of vote fraud in Illinois and
elsawhere. Nonethdless, Kennedy was the gpparent successful candidate the day after the 1960
election and George W. Bush was the apparent successful candidate from the time Florida
certified its eectord votesin hisfavor.

V. THE ADMINISTRATOR’' S RELIANCE ON THE LEGISLATIVE HISTORY

In the cloang weeks of the dection controversy, the Administrator adopted a third
position. He argued that he actualy had no discretion to release the trangtion funds, and that in
fact, the legidative higtory of the Act ingtructed him not to reease the trandtion funds in a
“closg” dection, which he interpreted as applying to the 2000 dection. He bdieved that while
the litigation and recounts in Horida were Hill pending, he had discretion to withhold the
trangition resources. He rested his case on afew isolated clips of legidative history. As this Part
of the essay indicates, his rdiance on this legidative higory is misplaced. When placed in their
larger historical and legidative context, it is evident that the Administrator misinterpreted the
meaning of these legidative snippets. In fact, once they are placed in their proper context, it is
gpparent that their true meaning is consstent with the argument advanced in this essay.

Tegtifying before Congress in early December, Administrator David Barram stated:

The Presdentia Trandtion Act of 1963 makes it my responghbility to “ascertain” the
“gpparent successful candidates’ for Presdent and Vice President before the funds,
services and facilities authorized by the Act become available to the Trangtion Team.
While the Act gives no explicit criteria or deadlines for making this ascertainment, as the
legidative history demondrates, Congress made it perfectly clear that if there is "any



question” of who the winner is “in a close contet” this determination should not be
made.**

He rested his interpretation of Congressiond intent on three excerpts from the floor debates on
the bill. Here is hisargument in full:

As Representative Fascdl explained during the 1963 discussion of the bill, “ina
close contest, the Administrator smply would not make the decison.” 109
CoONG. Rec. 12238 (Jduly 25, 1963). Representative Fascell went on to explain
that “[t]here is nothing in the act that requires the Adminidtrator to make a
decison which in his own judgment he could not make. If he could not
determine the apparent successful candidate, he would not authorize the
expenditure of funds to anyone; and he should not,” id, “[i]n the whole history
of the United States there have only been three close such stuations. It is an
unlikely propogtion, but if it were to happen, if the Administrator had any
guedtion in his mind, he smply would not make any designation in ader to
make the sarvices available as provided by the Act. If as an intdligent human
being and he has a doubt, he would not act until a decison has been made in the
electora college or in the Congress” 1d. at 133491

The Adminigrator’s reliance on these shards of legidative history was misplaced. He failed to
take account of the specific legidative and historica context in which the statements were
uttered, and thus smply misnterprets their sgnificance. Each of these statements must be
consdered in turn.

A. The Problem of “ Close” Electoral Contests

The firg two statements by Congressman Fascell both occur in a discrete colloquy with
Congressman H.R. Gross and will be treated together. Gross asked Fascdll, “We apparently
have a Stuation growing up in certain States of the Union whereby there may be independent
electors. Does not the gentleman think that those designated as President and Vice President by
the present Adminigrator of Generd Services would be given psychologicd and other
advantages by designating them as President and Vice Presdent?'*” To this query Fascell
provided the reply quoted by the Adminigtrator in his tesimony, “1 do not think so, because if
they were unable at that time to determine the successful candidates, this act would not be
operative. Therefore, in a close contest, the Administrator smply would not make the decison.”

It is clear in this context that Fascell was not referring to the type of “close contet” that
prevailed in the 2000 eection. Ingtead, he referred to the type of close contest that suggested
by the 1960 election, where the presence of southern unpledged eectors might raise questions
about whether a candidate actudly held a certified electord college mgority, even if his party
appeared to hold an dectord college maority.**® It is clear that Fascell and Gross were not

> Barram, supra note 13.

“81d, atn.l.

147109 CONG. REC. 13,348 (1963) (statement of Mr. Gross).
18 See supra notes 126-137 and accompanying text.



talking about the possibility that subsequent litigation, recounts, or other post-eection activity
might have the result of undoing an dectora college mgority in a“cdoss” dection. Rather, they
emphasized protecting the prerogatives of unpledged eectors to exercise their independent
judgment.

Representative Gross then criticized the Act for failing to make an explicit exception for
this particular dtuation, as he believed that the Act compels the Adminigtrator to designate an
goparent winner notwithstanding the fact that many eectors might actudly be unpledged
electors. Gross observed that the Act makes no exception for a Stuation where unpledged
electors hold the potentidly deciding votes in an eection, and that the Act says “tha the
Administrator shall do thus and so. . . . It says he shall make the determination, does it not?"**
Gross was concerned that the Act provided a mandatory requirement that the Administrator
designate a President-dlect, and in so doing infringed on the rights of independent eectors. To
this criticiam Fascdl provided the second comment relied upon by the Adminigtrator: “There is
nothing in the act that requires the Adminigtrator to make a decision which in his own judgment
he could not make. If he could not determine the apparent successful candidate, he would not
authorize the expenditure of funds to anyone; and he should not.”**® Read in context, this
colloquy clearly indicates if a candidate camnot be confidently said to have an dectord college
magority because some of his party’s electors are actually unpledged electors, then the
Adminigrator should not designate an gpparent successful candidate.

Gross then complained that even if the designation of a Presdent-elect is not compelled
in such a gtudtion, the Act vests discretion in the Administrator to anoint a President-elect, even
if so doing would be premature under the facts because of the presence of unpledged eectors.
Moreover, Gross was concerned that the Administrator would intentionaly use this power in an
improper manner to recognize a President-elect and thereby undermine the independence of the
unpledged dectors. In response to Fascell’s admonition that the statute does not compe the
Adminigtrator to ascertain an apparent winner under these circumstances, Gross objected,
“Wadll, it could be whoever he thought was the gpparent winner; is that not correct?” To which
Fascell responded, “It could be—yes.” In response Gross further objected, “Yes. Of course,
that is dl the authority he needs—whoever he thinks is the gpparent winner—thet is dl—
without waiting for the college of electors to meet and case the official ballots as
provided for in the Constitution.” In response to this interrogation by Gross, Fascell objected:

| do not see any great big problem in the Adminigtrator of the Generd Services
Adminigration being unduly involved in the matter of determining who is the gpparent
winner in order to perform the minigerid functions under this act. . . . The gentleman
previoudy pointed out in the last eection [1960] we had one that was as close as we
would want to have an dection and nobody had any trouble in deciding who was the
apparent winner.

The import of this exchange may need some daboration, as it again reies on an
understanding of higtorical context. Gross was a leading Taft-Goldwater Republican in the

149109 CONG. REC. 13,348 (statement of Mr. Gross) (emphasis added).
%0'|d, (statement of Mr. Fascell) (emphasis added).

37



1950s and 1960s. It is likely that he sought to protect the prerogative of unpledged eectors
both on principle as well as political advantage.™ He did not appear to be concerned that an
Adminigtrator would misuse the power in a close eection to designate elther the Democratic or
Republican candidate. What he was more likely concerned about was intra-party debate,
primarily the intras Democratic Party debate over the status of unpledged eectors. To be more
concrete, he was probably concerned about the upcoming 1964 eection, where it was
conceivable that a growing number of southern states would eect unpledged dectors rather than
Kennedy electors. Kennedy was not assassinated until the Fall of 1963, but the debates over
the Act took place in July of 1963, thus Kennedy was expected to be the Democratic nominee
for redection in 1964 when these congressiona debates took place.™* At the time the Act was
being debated, conservative Barry Goldwater had dready been identified as a possble
Republican nominee to chalenge Kennedy.™® At the same time, the southern states were
embroiled in ongoing controversy with Kennedy over his dvil rights polices™* Kennedy was
thus quite vulnerable in the South and it would have been reasonable for Republicans to believe
that Goldwater might be successful in dlaiming any unpledged southern dectors™ Asapurely
politica matter, therefore, conservative Republicans such as Gross would be expected to be
quite adamant about protecting the prerogatives of unpledged southern dectors. Moreover, if
the unpledged eector movement in fact expanded across the South, it was foreseeable that the
generd election might produce a mgority of Democratic eectors, but not necessxily a
mgority of Kennedy electors. In such a gtuation, Gross was concerned that the GSA
Adminigrator-- a political appointee of the incumbent Kennedy adminidiration, of course--
would be permitted to recognize the unpledged Democratic Party electors as Kennedy eectors
and thereby designate Kennedy the gpparent winner even though he would lack an dectora
college mgjority. Had the Act been in place in 1960, for ingtance, the GSA Administrator could
have tried to count the unpledged Democratic eectors for Kennedy and declared him the
Presdent-elect. Thisis the likely explanation for Gross's repesated concern that the Act alows
the GSA Adminigrator to designate ‘Whoever he thinks is the apparent winner” as the
gpparent winner. The concern here was not with the factual difficulty of ascertaining the
goparent winner in aclose eection, as the GSA Adminigrator clamed during the 2000 dection.

! The emphasis here is on political considerations, but this should not be read to denigrate the role of
principle in Congressman Gross' s thinking. Contemporaries recognized Gross as asincere believer in
federalism and strict construction of the Constitution; thus, he would have been inclined to support the
constitutional prerogatives of electoral college votersto vote their consciences.

152 | n fact, Gross implies that he believes that the real purpose of the Act was to benefit Kennedy. He stated,
L et me ask the gentleman [Fascell] this question which intrigues me in connection with the political
aspects of thisthing. The last sentence of the report on page 12 reads: Enactment of these
proposals—says President John F. Kennedy—will go along way to improve the political climate.
What political climateis being improved by thislegislation?

See 109 CONG. REC. 13,348 (statement of Mr. Gross).

153 Goldwater and Nelson Rockefeller of New Y ork were the front-runners for the Republican nomination as

early as January 1963. See RICHARD REEVES PRESIDENT KENNEDY : PROFILE OF POWER 452 (1993).

™ Seeid. a 625-26. In fact, in the 1960 election Kennedy had won only 37 percent of the vote in Mississippi

against Nixon and the unpledged electoral slate. Id. at 355.

1% Recall that under Irwin’ s rogue 1960 ticket designed to pick up the unpledged southern electors, Byrd

was the choice for President and Goldwater for Vice President.



The issue was that despite the absence of a certified dectord college mgority for Kennedy, the
Adminigtrator would alow politica consderations to intervene and thereby interpret unpledged
electors Kennedy eectors.™®

Gross dso obvioudy feared that the Administrator would have the power to make a
whally subjective recognition of an gpparent winner in the eection, such as by counting
unpledged Democratic eectors to be Kennedy electors. It was feared that this would creste
psychologica pressure on the unpledged electors to tow the Democratic party line and follow
the Adminigtrator’s lead, thereby rendering their eectord college vote a fait accompli and
sacrificing thelr independence. This would aso limit their ability to throw ther votes to
Goldwater or to a Southern Democrat who could deny Kennedy an electora college mgority.
Given his concerns, Grass would presumably have been equdly appdled at the subjective
nature of the decisons made by the Adminigtrator in the 2000 eection in refusing to recognize
Bush's certified electord college mgority.

This colloquy dso undermines a rdated argument made by the Clinton adminigtration
during the 2000 eection. White House spokesman Jake Siewert referred to this legidative
higory a a press conference, claming that that it indicated that the Administrator was not
permitted to designate an apparent winner in a*“close dection” because doing so would creste a
psychological edge for one candidate or the other “in a contested election.”*” Siewart implied
that this would provide a psychologica edge in public opinion. This is not a correct
interpretation of the legidative satement on which Sewert rdies. There is no reference in the
floor debates to giving a psychologicd edge in a* contested” dection. Read in context, the floor
debates refer to the gpplication of psychological pressure on unpledged electors. Again, the
entire debate over the designation of an gpparent winner under the Act returns to centrd,
verifiable question of whether one candidate has achieved an Electord College mgority and the
difficulty of determining this when some dectors may be nomindly Democratic but actudly
unpledged dectors. Thus, neither of the first two excerpts relied upon by the Administrator
support hisbelief that he is not empowered to meke adesignation in a* close dection.”

B. “ Three Such Close Elections”

Congder the Adminigirator’s find source of purported authority for the discretion to
refuse to ascertain an apparent winner in a “closg’ eection such as the 2000 dection. In
response to a question by Congressman Haley, Fascell observed that there had only been three
such close eections, and that:

In the whole history of the United States there have only been three close such
gtuations. It is an unlikely propostion, but if it were to happen, if the Administrator had

1% | n fact, Gross seems to have had particular concerns about Kennedy himself using his power asthe
incumbent President to use the GSA designation in exactly thisway. 109 CONG. REC. 13,348.

7 Siewert, supra note 85. Paul Light also defended the refusal of the Administrator to release the transition
resources in part on the ground that designating Bush the apparent winner would provide an improper
psychological edge. See Paul C. Light, Transitioning to a New Administration: Can the Next President be
Ready?, Testimony Before a Hearing of the Subcommittee on Government Management, Information, and
Technology (Dec. 4, 2000) available at

http://www.house.gov/ref orm/gmit/hearings’2000hearings/001204. Transition/001204pl .htm.
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any quedtion in his mind, he amply would not make any designation in order to make
the services avallable as provided by the Act. If as an intdligent human being and he
has a doubt, he would not act until a decison has been made in the electora college or
in the Congress.

An examinaion of the “three such close dections’ referenced by Fascell indicates that
he clearly understood a “close dection” to be one in which it was impossble to ascertain a
certified dectord college winner. Although he did not identify the three eections to which he
refers, he probably meant the eections of 1800, 1824, and 1876."® These elections were
fundamentaly different from the 2000 dection, however, in that in each it was impossible to
edtablish awinner until the eection was actudly resolved in the eectora college or in the House
of Representatives. Thus, the focus on these eections in the legidative history actudly proves
the opposite of what the Adminigrator clamed. They demondirate that even though the 2000
election was a close dection in common parlance, the 2000 eection was not a“close” dection
within the understanding of the Act's drafters, the type of eection where an gpparent winner
could not be ascertained. An examination of these “three such close dections’ indicates that the
2000 dection was close in a layman's sense of the term, but not in the sensein which the Act's
authors used the term. Thus, even though the 1960 or 2000 eection might be thought of as a
“closg’ eection, they were not "close" in the sense used by the Act because there would be no
difficulty in ascertaining an apparent winner of the dection, even though the identity of the
eventud actual winner might remain in question for some time. The three “close” Presidentid
elections referred to by Fascell, by contrast, are elections where no gpparent winner could be
identified because no certified dectora college winner could be identified. Of course, there was
no Presidentid Trangtion Act during the time of these eections; nonetheless, Fascdll’ s reference
to those dections provides guidance as to what types of eections he considered to be “close”
elections for purposes of the Act’s definition.

In 1800, for instance, there was an eectora college tie between Thomas Jefferson and
Aaron Burr, thus requiring resolution of the eection in the House of Representatives.™ At that
time, prior to the enactment the Twelfth Amendment, eectors did not vote separately for the
President and Vice Rresdent, but rather had two votes each, with the candidate receiving the
largest number of votes elected President and the second-highest candidate becoming Vice
Presdent. To account for this, the Democratic- Republicans should have arranged for one Burr
voter to cast his vote for an dternative candidate.™® Thus, the problem in the election of 1800
was that under the pre-Twefth Amendment rules there was no way to identify an gpparent
winner of the 1800 eection because neither Jefferson nor Burr could claim aclear victory in the
electord college. As a result, the dection was thrown into the House of Representatives, at
which point the Federdists dmost decided to throw their support to Burr so as to prevent

1%8 See Light Testimony, supra note 157.

159 See PEIRCE & LONGLEY, supra note 36, at 39-41.

1%0 | nterestingly, the defeated Federalist Party recognized the dilemma, and one elector cast avote for John
Jay, thereby giving John Adams 65 votes and Charles Coatesworth Pinckney 64 votes. Id. at 38-39.
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Jefferson from being dected.™* In the end, Burr refused to promise that he would govern as a
Federalist, and thus the Federalist scheme failed and Jefferson was elected.*®

In the 1824 eection, four candidates received substantiad eectord votes, thereby
preventing any of them from receiving an dectora college maority.®® Each candidate was
essentialy a sectional candidate. Andrew Jackson received a plurdity of dectord votes (aswell
as the popular votes that were cast), but not a mgority, thereby throwing the eection into
Congress. Under the Congtitution, the top three vote-getters in the electora college, Jackson,
John Quincy Adams, and William H. Crawford, could be considered. Henry Clay, who finished
fourth in the eectora college, threw his support to Adams, spawning accusations of a “corrupt
bargain” between the two men to make Adams President and Clay Secretary of State.’®* Clay’s
support gave Adams twelve of the twenty-four states necessary to carry the eection in the
House, eventually New York threw its support to Adams as well. After Adams svictory, Clay
was in fact named Secretary of State, infuriating the Jacksonians. Again, no gpparent winner
could be ascertained in the 1824 eection because the indeterminacy of identifying an eectord
college winner when no candidate had a certified mgority, with the eection findly being decided
in the House under uncertain conditions.

The dection of 1876 raised yet another set of concerns. Contested againgt the
backdrop of Reconstruction, that election contest between Rutherford B. Hayes and Samud
Tilden was riddled with chaos and confuson making it difficult to determine who were the
proper eectors from the sate of Forida. The day after the eection, Hayes held a one-vote lead
over Tilden in the Electord College. Tilden, in fact, prevailed in the popular vote by about one-
quarter of a million votes. Four states submitted double sets of eectors making it impossible to
even figure out who were the certified dectors.*® South Carolinaand Florida each certified two
sets of dectors, one for each candidate. Louisiana, which a the time had two governors and
two canvassing boards, certified two sets of eectors as well. In Oregon, one of the victorious
Republican eectors was a posmagter and thus was indligible under the U.S. Condtitution. As a
result, the Governor certified the top-polling Democratic dector to replace him. The indigible
Republican resgned as postmaster and was then again eected as an dector. Oregon thus aso
sent two dates of dectors to Washington. Until the legitimate electors from each of these states
could be identified, it would have been impossible to name either of the candidates as the

181 The Federalists thought Burr aman of dubious character, but they considered Jefferson to be far more
dangerous and radical. In the end, however, they determined Burr’s Republicanism to be unshakeable and
thereby acceded in Jefferson’s election.

182 |f the el ection in the House had been per capita, Burr would have actually defeated Jefferson 53-51. But
because the Constitution provides for voting by state (one vote per state) rather than Representative,
Jefferson eventually prevailed. Nonetheless, it took thirty-six ballots before Jefferson could gain a clear
majority of statesin the House. Finally, on February 17, he was elected by a count of 10 states to four.
PEIRCE & LONGLEY, supra note 36, at 40.

18 They were John Quincy Adams of Massachusetts, Henry Clay of Kentucky, William H. Crawford of
Georgia, and Andrew Jackson of Tennessee. Seeid. at 49. John C. Calhoun of South Carolinaand De Witt
Clinton of New Y ork also had their names put forward but both withdrew before the election. Calhoun ran
successfully for Vice President instead.

1% 1d. at 50-51.

1% Seeid at 52-57.
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agpparent winner because they held the baance in the dectord college. Moreover, the House
was under Demoacratic control and the Senate was controlled by Republicans. The issue was
not resolved until a specia commission was formed to study and resolve the issue.*® Even then,
Tilden backers threatened to filibuster the find count until Hayes agreed to withdraw northern
troops from the South, thereby effectively ending Recongtruction. The find result of the eection
was not announced until 4:00 am. on March 2, 1877 and Hayes was inaugurated three days
later. Clearly the uncertainty associated with that eection fought out in the shadow of
Recondtruction is digtinguishable from the controversy of the 2000 eection.

As these brief summaries indicate, adthough the 2000 éection was “closg’ in a
conventiona understanding of the term, it was not “closg’ in the same way as the three dections
aluded to by Fascdll as stuations where it would be difficult to ascertain an gpparent winner for
purposes of the Act. The 2000 eection, by contrast, was comparable to the “close’ eection of
1960, where the vote was close and multiple challenges 1 the dection raised doubts about
whether the certified dectord victory for Kennedy would hold in the end. Thus, even though
Fascell expressed concern about the effect of "closg" dections on the implementation of the Act,
the legidative and higtorical context indicates that Fascell did not consider the 1960 dection to
be a close dection for purposes of the Act because an “gpparent winner” was readily
ascertainable. Moreover, Paul Light observes that Fascell probably did not include on thislist of
close dections the dection of 1888 in which Grover Cleveland won the popular vote but lost to
Benjamin Harrison in the eectora college, even though this would clearly be thought to be
"closg" in a conventiona usage of the term.™®” Comparing the facts of these “three such close
elections’ of 1800, 1824, and 1888, and contrasting them with the election of 1960, an eection
“as close as anyone could want,” reveals the distinctions from the 2000 dection and strongly
indicates that the Adminigrator's definition of a "close ection” deviaes from that of the Act's
SPONSOrS.

The reference to these “three close eections’ aso illuminates the remainder of Fascell’s
observation that if “the administrator had any question in his mind, he smply would not make
any desgnation.” Again, it is clear that Fascdl is referring to the ability to ascertain whether a

1% |t islikely that Tilden would have succeeded in prevailing in the commission, exc ept that the tie-breaking
voter, Supreme Court Judge David Davis, was disqualified from the commission the day before he was
appointed because he was el ected to the United States Senate by the Illinois state legislature. This allowed
for the appointment of a Republican-leaning Justice instead, who cast all tie-breaking votes in Hayes's
favor. Id. at 55-56.

187 | n fact, the elections of 1880, 1884, and 1888 were all decided by single-state margins. Seeid. at 57. In 1884
Cleveland won hisfirst term by prevailing in the state of New Y ork, a state he carried by only 1,149 votes out
of 1,167,169 cast. |d. at 57 n.*. Had Cleveland carried New Y ork in 1888 he would have won that election as
well. These close elections suggest yet another interesting parallel to the 1960 election. Traditionally the
votes for the Alabama unpledged electors have been credited to Kennedy’ s popular vote. But as the earlier
discussion of the unpledged el ectors movement indicated, thisallocation isincorrect. A proportional share
of Kennedy’ s vote should be allocated to Byrd or the unpledged electors themselves. If the Alabama
popular vote isreallocated according to the relative proportions that Byrd and Kennedy drew of the
Alabamaelectors, Kennedy’ s popular vote in Alabamais reduced (and thus reduced nationwide) by 176,755
votes. Once the nationwide numbers are recal cul ated, the effect of recognizing these votes for Byrd instead
of Kennedy isto make Nixon the nationwide popular vote winner by 58,181 votes. Id. a 67.
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candidate has a certified dectora college mgority. If the administrator is unable to make that
assessment—such as in the elections of 1800, 1824, or 1876—then he should refrain from
doing so “until a decison has been made in the eectora college or in the Congress” Thus, this
out-of-context statement from the legidaive higory fals to support the Adminidrator's
interpretation of the Act.

The Adminidrator’s interpretation of these excerpts from the Act's legidative history
was thus incorrect. He relied on isolated bits of legidative statements uprooted from both their
legidative and higtorica context. When read in context they smply do not support his pogtion.
Rather, they reinforce the interpretation advocated here, namely that the Act required the
Adminigtrator to recognize Bush as the president-elect.

V. Functional Analysis

An andyss of the Act's palicies functiond anadyss confirms the conclusons of this
essay. Firg, the purpose of the Act isto provide for an orderly and speedy transition of power
from one adminigtration to the next. Second, the Act designates such trangition activities to be of
a governmenta function, and thus provides resources so that the expenses are borne by the
public, rather than by private individuas. Reviewing each of these policies in turn indicates that
the trangtion resources should have been released immediatdly to the Bush-Cheney trandgtion
team and that the Administrator abused his power by refusing to do so &t that time.

A. Promoting an Orderly and Speedy Transition

The primary purpose of the Act is “to promote the orderly transfer of the executive
power in connection with the expiration of the term of office of a Presdent and the inauguration
of a new President.”*® The Act arose from a bipartisan study conducted during the Kennedy
adminigration, which recognized the importance of an orderly trangtion period that would
ensure that the new adminidration could “hit the ground running” and be ready to govern from
the first day in office® The Act states:

The nationd interest requires that such trangtions in the office of Presdent be
accomplished S0 as to assure continuity in the faithful execution of the laws and in the
conduct of the affairs of the Federd Government, both domestic and foreign. Any
disruption occasoned by the transfer of the executive power could produce results
detrimentd to the safety and wdl-being of the United States and its people.
Accordingly, it is the intent of the Congress that appropriate actions be authorized and
taken to avoid or minimize any disruption.*™

Digruption or dday in effectuating a transfer of power to the gpparent successful
candidates would threaten the natiord interest. A fallure to provide adequate resources to
enable a smooth and speedy trangtion during the short period between the generd eection and
the inauguration subgtantidly handicagps a new Presdent’s ability to govern and pursue policy
objectives during the firgt year of his term. As John Sununu, former Chief of Staff to President

1% presidential Transition Act of 1963, § 2.
1%9 See SMITH, supra note 4, at CRS-9.
7 presidential Transition Act § 2. (emphasis added).



Bush, tedtified to Congress in early December, “A one-month delay now will be reflected in a
sx-month or one-year delay in getting things redly started.”*™* Indeed, news reports in
November and December of 2000 indicated that this concern helped to produce economic
jitters that eventualy blossomed into a recesson. The faled nomination of Linda Chavez to
sarve as Secretary of the Department of Labor was aso atributed in part to the shortened
trangtion period and the inability to fully investigate her background. Other news stories raised
concerns about the effect of the dection uncertainty on foreign affairs and military obligations. It
is exactly this sort of national harm and loss of public confidence that the Act seeks to avoid
through its early identification of a Presdent-elect and its provisons for a smooth trangtion.

This policy aso explains the Act’s decison to adlow the release of trangtion resources
to the “gpparent” successful candidate, rather than awaiting an officid announcement of a
winner. Congresss fears are a one-way street — the country will undoubtedly be harmed by
dday in rdeasing the trangtion resources, but there will be minimad harm from rdeasing the
resources to the apparent successful candidate. Money can be replaced; time cannot. Given the
brief period of time between the dection and the inauguration, every day is crucid. Thus, it is
equaly crucid that trangtion resources be made available as soon as an gpparent successful
candidate is identified. Congress recognized delaying the trangtion would create irremediable
harm to the country. This delay is even more damaging when the apparent successful candidate
is from the non-incumbent palitica party, thereby making it impossble to maintain continuity by
retaining the incumbent President’ s officids and priorities. Asthe Stting Vice Presdent, Al Gore
retained Al of the resources of office to effectuate his trangtion, including offices, a resdence,
and gtaff. > In addition, the Act appropriates money to outgoing Vice-Presidents.

In contrast to the substantid harm caused by a delay in releasing the funds, releasing the
funds prematurely will have little countervailing harm, even if it turns out that the apparent winner
is not the actud winner. It will not change the identity of the eventud officid winning candideate.
From a purely financia perspective, one would expect that many of the expenses associated
with setting up atranstion office would be incurred regardiess of the candidate who prevailed,
meaning that many expenses themselves will not be wasted. A prompt release of trangtion
resources to the gpparent successful candidates, Bush and Cheney, is the only understanding of
the Adminigtrator’ s duties that is congstent with the policy gods of the Act.

The need for quick action aso rebuts the Adminisirator’s belief that he should wait for a
concession or resolution of litigation before declaring an gpparent winner. Fird, relying on these

"t Michael M. Phillips, Election 2000: GSA Says Presidential Victor Isn’t Clear, WALL ST. J., Dec. 5, 2000,
at Al4, available at 2000 WL-WSJ 26618376.
172 see Editorial, Politics of Transition, supra note 3. As the New York Times reported on November 28,
2000:
Until January 20 [Gore] has plenty of office space in the Old Executive Office Building, acrossthe
street from the White House, an office in the West Wing; a spacious Vice Presidential residence at
the Naval Observatory, where he and his aides have been mapping their strategy. Moreover, Mr.
Gore has access to daily intelligence briefings and aides who are already cleared to receive
classified material.”
Fred Thompson, Editorial Hand over the Keys: Transition Needs to Begin, WASH. TIMES, Dec. 5, 2000, at
A17, available at 2000 WL 4171290 (citing the New York Times).



factors inherently creates substantia delay and uncertainty, undermining the speediness and
effectiveness of the trangition. Second, these factors open the door to palitically-motivated delay
in declaring an apparent winner, as happened during the 2000 dection.'” Finaly, because of
the vagueness and subjectiveness of these factors and the absence of any effective mechanism
for review—i.e,, how much certainty is enough?—they are prone to easy manipulation, making
it is difficult to congrain the Adminigtrator from making wholly partisan judgments.

It is possble that the candidate initidly identified as the gpparent winner may later have
to yidd that desgnation to a different candidate sometime between eection day and the
inauguration, but this eventudity would have little negetive impact on the policies animating the
Act. While some of the money dlocated for the trangtion will have been spent, many of the
expenses of the trangtion will have been incurred regardless of which candidate spent the funds,
such as expenses for heat, plumbing, office supplies, support saff, office equipment, moving
expenses and the like. The trangtion period for the new Presdent-elect would have been
shortened as well, but this would aso be the case if as during the 2000 dection, the
Adminigtrator refuses to recognize either candidate as the gpparent winner. Thus, areversd in
identifying the gpparent winner will have little negative effect on the policies of the Act, and
certanly far less effect than a decison to delay the decision as occurred in this case.

A problem with the Act is that it makes no express provison for what happens if the
Adminigrator recognizes the gpparent winning candidate only to have this candidate later turn
out not to be the actud winning candidate. However, the falure to make provison for what
happens in this Stuation does not judtify a refusd to follow the requirements of the Act to pay
out the money in atimey manner.

B. The Need for Integrity and Public Confidence

The higtory of the Act indicates a second policy god that suggests the need for a
prompt release of trangition resources and thus a swift recognition of an gpparent winner. Prior
to the Act, trangtions were funded by the political parties and by private donors. An express
purpose of the Act was to replace that sysem with a sysem of government-supported
Presdentid trangtions. Congress clearly understood the transition to a new adminigtration to be
of a governmentd or quas-government nature, which should be funded by the federd
government, rather than by political parties or private donors” Equally important, the sponsors
of the Act believed that private financing of trangtions raised the perception of specid interest
influence over the transition process, providing some interests with undue influence even as the
new adminigtration established policies and priorities. As Congressman Rosentha observed on
the floor of the House, “If someone is going to come forward and help pay what we now
recognize is a cost of government, which is actudly whet it is, during the trangtiona period, that
person may fed incdined to think tha he is entitted to specid condderation from the
government.”*”® One purpose of the Act was to dlay these fears:

173 See supra notes77-86 and accompanying text (describing political pressures placed on the
Administrator).

174 See 109 CONG. REC. 13,346 (1963) (Statement of Mr. Rosenthal); id. at 13,347 (statement of Mr. Monagan).
Y°1d. at 13346.



[W]e should here and now say by the passing of this bill . . . that from now on the
government will assume its responshility and shdl pay the cost for the orderly transition
of government. If we do this. . . we can prevent any specid group or any Specid
interests from anxioudy coming forward to help pay government expense. . . . [I]t ismy
opinion that this is the most sgnificant reason, and | think a sngular and important
reason why this bill should be enacted.*

Congressman Fascell expressed these goals even more forcefully:

| think the politicd climate can be very, very much improved by not having the
Presdent-elect and the Vice-President-eect of the United States cdling on his friends
and others who might be interested to pay the costs of him assuming office in this the
greatest country in the world. It just does not seem proper and necessary to have them
going around begging for money to pay for the cost of what ought to be legitimate cogts
of Government ... .M’

The Act plainly intends to relieve an incoming adminigtration from being saddled with a
choice between having to beg for money from private individuas on the one hand and seeing
their trangtion undermined by lack of resources on the other. In fact, news reports at the time
indicated that the Bush- Cheney transition team confronted that choice. Unable to gain accessto
the funds designated by the federd government to effectuate a trangtion, the Bush Cheney
trangtion team was forced to turn to private donors for money to fund their transition. It appears
that in o0 doing they complied punctilioudy with dl ethicd and legd rules governing the
acceptance of such contributions.*"®

Despite their efforts to prevent actua conflicts of interest, there are additional problems
that are Imply inherent in being forced to rey solely on private funding of trandtions, and for
which such safeguards will be unavailing. The drafters of the Act were concerned about the
perception of impropriety occasioned by the reliance on private funds for a trangtion aswell as
believing that it is Smply improper to require private financing of a public governmenta function.
These concerns of perception and unfairness are inherent in relying solely on private financing of
trangtions, which is exactly why the Act provides governmentd funding of trangtion efforts.
Thus, again, the policies of the Act compd the concluson that the funds should have been
released to the Bush-Cheney trangition team as soon as they became the apparent successful
candidates o that they could effectuate their transition appropriately.

C. Summary

It is evident that the policies animating the Act — the need for a smooth and speedy
trangtion untainted by specid-interest influence — would be satisfied only by releasing transition
resources as soon as a candidate can be identified as having earned a mgority of eectora
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Y71d. at 13,348.

178 |t should be noted that the Bush-Cheney team took substantial steps to negate the concerns expressed
by the authors of the Act. For instance, they prohibited corporations from contributing and limited
contributions to $5,000 per donor. There seems to be no question that they complied with all ethical and
legal rules governing the acceptance of contributions for transition purposes.
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votes. This suggests that if the Administrator has discretion under the Act, the policies of the Act
indicate thet it is gppropriate to err on the side of releasing the funds too early rather than too
late.

V1. PROPOSALS FOR REFORM

The problems that arose with the Presdentid Trangtion Act during the 2000 election
were primarily the result of lawless action by the GSA Adminidrator in refusing to abide by the
plain language and congressiond intent of the Act, as well as political pressures imposed by the
White House seeking to gain an advantage for Al Gore and to frudrate the Bush-Cheney
trangtion. Regardless of the reasons for his lawless and obstinate behavior, by refusing to abide
by the law the Adminigtrator substantiadly prejudiced the Bush trangtion efforts, forcing them to
rely exdusvely on private fund-raising for severd weeks and subgtantialy reducing the time they
had to coordinate their trangtion efforts. In light of the cods that this one mid-level bureaucrat
was able to impose on the country during the 2000 election, it is gppropriate to consider
whether Congress should amend the Act.

In consdering amendments to the Act, it should be recognized that the problems that
happened during the 2000 election resulted not from any defects in the Act itsdlf, but resulted
from the lawless and irresponsible behavior of the GSA Adminidrator in refusing to carry out
the Act's mandate. The Act is plain on its face and context eiminates any possble ambiguity.
Once Bush clamed a certified mgority of eectord votes he should have been declared the
president-eect and been tendered the trangtion resources. Given the implausibility of a Gore
victory at that point, on the facts of the Stuation there was no reasonable basis for withholding
the trangtion resources from Bush. Unfortunately, the act provides no mechanism for an
aggrieved party to force the Adminigirator to carry out his statutory duties under the Act, and
certainly no mechanism that could be effective within the short time limits of the trangition period.

To prevent this opportunism in the future, the Act could be amended to define the term
“gpparent winner” to make explicit what is adready implicit in the Act, namely that the apparent
winner should be declared as soon as one candidate has a mgority of certified and pledged
electors. It is not clear that this would be an improvement over the current law (correctly
implemented, of course). Substituting this language might imply that thisis the exdusive way of
ascertaining the gpparent winner.  One could imagine scenarios where the gpparent winner
could be easly ascertained, even if he lacks an eectord college mgority. Nonetheless, the
Administrator's lawless actions in the 2000 eection are likely to be cited by future
Adminigrators confronted with smilar Stuations. Thus, the need to re-clarify the statute may be
sufficiently pressing to necessitate explicit language regarding the lega relevance of an dectora
college mgority.

The Act should aso be amended to provide for the situation where the gpparent winner
does not turn out to be the actua winner in the end. Election contests rarely overturn the initid,
certified winner. Nonetheless if this were to happen in a particular presdentia eection,
additiond money should be appropriated to the find apparent winner if the identity of the
gpparent winner changes before the dection results are find.
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Where the outcome is sufficiently in doubt, Congress could aso provide that, trangtion
funds could be released to both candidates pending fina resolution of the outcome of the case.
This option is not avallable under current law because the Act permits payment to only one
candidate (the apparent winner) and gives the Administrator no discretion to release funds to a
candidate who is not the apparent winner, even though that candidate might later turn out to be
the actud winner of the eection.

If Congress wants to amend the statute to nake the determination of an apparent
winner more of a matter of discretion of a government officid, then the Adminidrator of the
GSA is not the appropriate party to make this determination. At the very least the power to
ascertain an gpparent winner shoud be vested in a more senior officid, preferably one with
some degree of expertise to make such a determination, such as the Attorney General. Under
current law, the utter absurdity of vesting this power in an officid of such minor standing and so
unsuited to make the determination that indicates that Congress did not intend for it to be
anything other than a routine decison governed by a bright-line rule. If Congress intends for the
decison to be more difficult or discretionary than current law implies, then it should vest the
power in amore suitable officid.

Although an improvement over the current regime, the Attorney Generd is gill apalitica
gopointee, thus this solution would not wholly diminate the politica influences that noticeably
influenced the Adminigtrator's decison. Thus, if Congress pursues this course, it may be more
gopropricte to creste an independent commisson to make the determination of when an
apparent winner can be identified.”® This might insulate such a commission from some more
blatant forms of partisan influence, but would ill be inferior to a bright-line statutory command
that removed the possibility of politicaly-motivated decision-meking.

Because any of these solutions would leave the potentia for arbitrary or politicaly-
motivated action, Congress should dso dlow for the expedited gpped to federd court of any
decison made under the Act by a party who unsuccessfully requests a release of the trangtion
resources. Alternatively, Congress could limit the trigger for review to arequest by a party who
has attained a mgority of certified and pledged presidentid eectors. Limiting the opportunity for
review to this more narrow class of cases would head-off premature or strategic requests for
access to the trandtion resources while maintaning the Act's current focus on the
accomplishment of an dectora college mgority as the crucia basis for determining the gpparent
winner.

Regardiess of what Congress chooses to do, it is crucid that it do something to prevent
a disagtrous recurrence of the 2000 dection where one minor ministeria officer of the executive
branch claimed the authority to withhold the trangtion resources for well over a month, thereby
dicing the Presdent-elect’s trandtion time in haf. Not only did this power grab lack any lega
bass, but it was exercised in an ahitrary and politicdly-motivated way. In so doing, it
prejudiced the presidentia trangtion and created the exact the problems that the Act was
intended to dleviate, such as ddaying the trangtion and forcing a reliance solely on private
fundraising. Congress must do something to ensure that such a Situation never materiaizes again.

9| offer no suggestions as to how such a commission might be composed.
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VIlI.  CONCLUSION

The Presidentia eection of 2000 raised a number of unprecedented legd issues. Many
of those issues were evanescent and are unlikely to arise in the future, even in an dection as
close and contentious as this one. The problem of the interpretation and administration of the
Presdentid Trandtion Act, however, is dmost certain to arise again. The ability of the
incumbent adminigtration to manipulate the Act for political purpose and to thereby undermine
the trangtion efforts of arivd party is certain to tempt future administrations. The Act origindly
intended that the determination of a Presdent-elect be a rdaively smply matter, one to be
ascertained solely by examining whether one candidate had earned an eectord college mgority.
As the sponsor of the Act observed, the 1960 election—one at least as close, contentious, and
uncertain as the 2000 dection—presented no problems in ascertaining an apparent winner.
Nonethdess, the Administrator of GSA, inspired in large part by politica pressures emanating
from the White House refused to recognize an gpparent winner until after the Supreme Court
ruled in favor of George Bush and Al Gore conceded the eection. In so doing, the
Adminigtrator violated the Act’ s language and intent and undermined its policies as wdl, harming
the Bush trangition and the country as awhole in the process.

Although the Adminidraior's actions clearly violaied the Act, the BushCheney
trangtion team had little recourse to rectify the violation. My hope is that this article will provide
an authoritative interpretation of the Act, its history, and policies, and useful suggestions for
reform to avoid smilar problemsin the future.
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