George Mason University
SCHOOL of LAW

The Rehnquist Court’s
Pragmatic Approach to Civil Rights

Nelson Lund 04-26

LAW AND ECONOMICS WORKING PAPER SERIES

Forthcoming in the
Northwestern Law Review

This paper can be downloaded without charge from the Social Science Research Network
Electronic Paper Collection: http://ssrn.com/abstract_id=




© Nelson Lund 2004. All rights reserved.

The Rehnquist Court’s Pragmatic Approach to Civil
Rights

Nelson Lund’

|. Introduction

The topic given to me for this symposum—civil rights and the Rehnquist
Court—requires an immediate clarification, for the term “caivil rights’ can have a
variety of meanings. In order to keep the topic managegble, | will limit mysdf to
casesinvalving lawsmeant to limit or forbid discriminationonthe basis of relaively
fixed characterigtics like race, sex, and disability. Within thisfied, | find a fairly
consgtent pattern of decisons since 1986, when William H. Rehnquist became
Chief Judtice, and | dso see afairly obvious explanation. Throughout this period,
Justice Sandra Day O’ Connor has frequently been the swing voter in the most
important cases. She has consgtently sought to move the law toward what she
sees asapractical balance among competing gods reflected in the enactmentsthe
Court is cdled on to interpret, and her particular pragmatic vison has largely
dominated the Court’ s decisions throughout this period.

T Patrick Henry Professor of Constitutional Law and the Second Amendment,
George M ason University School of Law. For hel pful comments, | amgrateful toRogerClegg,
Ross E. Davies, Stephen G. Gilles, Craig Lerner, Mara S. Lund, John O. McGinnis, Glen D.
Nager, and Daniel D. Polsby.| am also thankful to the Law and Economics Center at George
Mason for financial assistance.
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Inthis paper, | use the term * pragmeatic” in the same generd senseasitis
used by Judge Posner, the foremost contemporary exponent of what he calls legal
pragmatism.* This approach can be understood in opposition to legd formdism,
and to embody the everyday meaning of pragmetism: amood or mindset thet is
“practical and businesslike, ‘no-nonsense,’ disdainful of abstract theory and
intelectual pretension, contemptuous of mordizers and utopian dreamers.”?
Applied to adjudication, it means that judges “ should try to makethe decisonthat
is reasonable in the circumstances, al things considered.”® As this formulation
suggests, it “means that different judges, each withhis own ideaof the community’s
needs and interests, will weigh consequences differently.”* My thesisis that the
Rehnquig Court’s approach to antidiscrimingtion law has been driven very
substantidly (athoughof coursenot exdusvey) by Justice O’ Connor’ sjudgments
about what is reasonable inthe circumstances, dl things considered, rather thanby
any abstract theory or dlegianceto legd formdism. My hopeisto shed some light
on the nature of the pragmeatic judgments reflected in the Court’s decisions by
looking in some detall a the choices that have emerged in the face of contending
legd arguments.

khkkkhkkkhhkhkhkhkhkhhhhdkhhhddhhhhxx*x

Antidiscriminationlawsadwaysinvalvetrade-offsamong competing goods.
Thus, for example, these laws never seek to prohibit all discrimination based on
characterigtics like race or sex, sometimes because such discrimination is
considered tolerable or even desirable in certain contexts, but aso because dl
antidiscriminationlawsimpose sgnificant costs of various kinds. Thesecanindude
such costs asrestrictions on the freedom of those who would like to discriminete,
reductions in economic efficiency, adminigrative costs (induding the error costs

! See generally Richard A. Posner, Law, Pragmatism, and Democracy (2003).
2 1d. at 49-50.
%1d.at 73.

41d. at 71.
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entalled in any system of enforcement as well asinditutiond costs that may arise
from assgning one government agency rather than another to makes choices
among competinggod s), and adverseeffectson some of the intended beneficiaries
of the government’ s protective measures.

Sometimes the right baance is a matter of unquestioned consensus.
Nobody has yet advocated that the government forbid individuds to engage in
racid discrimination when choosing whom to marry, and nobody any longer
advocates that governments be freed to disenfranchise racid minorities. In ahost
of contexts, however, the right balance is a matter of intense controversy, partly
because of difficulties in determining what the costs and benefits of an
antidiscriminationrule will prove to be, and partly because of disagreements about
what weight to assign to various costs and benefits.

A large number of antidiscriminationlaws (both statutes and condtitutional
provisions) have been enacted, and these laws have generated averylarge number
of interpretive judicid decisons. Space congdraints in this symposium preclude
anything likea.comprehensve survey. Accordingly, | will limit mysdlf to three lines
of caselaw. | find these cases representative of the Rehnquist Court’ s approach
toantidiscriminationlaw, and | think they illuminateJustice O’ Connor’ spreeminent
role in fashioning that gpproach.

Part | looks at the Court’s decisons interpreting the Americans with
DisahilitiesAct (ADA). Enacted in1990, thisisa“ mature’ statuteinthe sense that
Congress and the contending interest groupsthat took aninterest initsdrafting had
accessto agreat deal of information about how smilar satutes had operated and
been interpreted in the past. For that reason, one should expect the ADA to
contain relatively few examples of language with inadvertent implications. To the
extent that the ADA contains language that is vague or ambiguous, or gartling in
its gpparent effects, it is reasonable to presume that this was ddliberately done or
the result of deliberate compromises. Besides being “mature’ in this sense, the
ADA was brand new, which means that the Rehnquist Court has been
uncondrained by prior interpretive decisions that might have come out differently
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if this Court were considering them as an origind matter.® Together, these two
featuresof the ADA suggest that wewill get to see the Rehnquist Court operating
inardatively “pure’ interpretive mode.

Part |1 examines cases dedling with the related issues of disparateimpact
doctrine and afirmative action under Title V11 of the Civil Rights Act of 1964.
These cases illudrate the Rehnquist Court’s gpproach to managing tensions
betweeninterpretive fiddity and the precedential effect of decisons inherited from
the Burger Court.

Part 111 considersthe gpplication of equal protectiondoctrineto afirmative
action programs. Here, in contrast to what we will seeinthe ADA and Title VII
cases, the Court for a long time followed a tentative and wavering course. Last
year, however, saw a bold and decisive rulinginGrutter v. Bollinger.® Withthat
decison, the nature of the Rehnquist Court’s pragmetic approach to aivil rights
gandsfully reveaed.

II. Reading a New Slate: The ADA

Although dl antidiscrimination laws entail tradeoffs and compromises
amongvarious gods, it is sometimestempting to assume that Congresswould have
wanted the courts to put a sop to many more forms of discrimination than its
statutory language actudly forbids. This temptation is especidly strong in cases
invalving racia discrimination, givenour nation’s long history of moraly repugnant
policiesinthis area, and incasesinvalving sex discrimination, where public opinion
about the appropriate role of womenin society has shifted dramatically during the
last few decades. With respect to the disabled, however, amost everyone will

5 The ADA incorporates by reference certain interpretations of language that is
common to the ADA and the Rehabilitation Act of 1973. See 42 U.S.C. § 12201(a). In the
ADA context, those interpretations are authoritative because they were adopted by
Congress, not because of whatever precedential value they might otherwise have had.

6 123 S. Ct. 2325 (2003).
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eesly recognize that achieving “equaity” will often be impossble or
counterproductive, and that many forms of discrimination againd the disabled are
quite justifiable, and even sdutary.’

Accordingly, the ADA triesin avariety of quite obvious waysto limit the
costs of imposing antidiscrimination rules, and the Court has concluded that “[t]he
statute seeks to diminish or to diminatethe stereotypical thought processes, the
thoughtless actions, and the hostile reactions that far too often bar those with
disghilities fromparticipating fully in the Nation' s life, including the workplace. . .
. [but does not] demand action beyond the realm of the reasonable.”® The Court
hastakenthe modesty of the ADA’ sgoal quite serioudy, and asgnificant fraction
of the dozen-odd cases decided sofar are unanimous rulings overturning decisons
by the lower courts that would have expanded the protective reach of the ADA
beyond wha its terms alow.®

" Thisis not to say, of course, that everyone will agree about how far the law
should go in promoting equality. For arguments that the ADA goestoo far, see, e.g., Roger
Clegg, The Costly Compassion ofthe ADA, 136 Public | nterest (Summer 1999), at 100; Roger
Clegg,Bragdon v. Abbott, Asymptomatic Genetic Conditions, and AntidiscriminationLaw:
A Conservative Perspective, 3 J. Health Care L. & Pol’y 409 (2000). Others think that the
statute does not go farenough. See, e.g., Michelle Parikh,Note, Burning the Candle at Both
Ends, And ThereisNothing Left for Proof: The Americanswith Disabilities Act’ s Disservice
to Persons with Mental IlIness, 9 Cornell L. Rev. 721 (2004).

8 U.S. Airways, Inc. v. Barnett, 535 U.S. 391, 401 (2002) (emphasisadded). The Court
cites for this proposition the “ Findings and Purposes” section of the statute, 42 U.S.C. 8§
12101, but some of the language in this section actually sweeps much more broadly. See, e.g.,
§ 12101(b)(1) (purpose of the statute is “to provide a clear and comprehensive national
mandate for the elimination of discrimination against individual s with disabilities”). A better
argument for the Court’ s conclusion would be based on the many substantive provisions
of the statutethat permit discrimination, as for example when accommodation of the disabled
would not be “reasonable” or would impose an “undue hardship,” or where the
discriminationis “job-related and consistent with business necessity,” or where removal of
abarrier is not “easily accomplishable and able to be carried out without much difficulty or
expense.”

® Albertson’s Inc. v. Kirkingburg, 527 U.S. 555 (1999) (unanimously reversing a

Ninth Circuit ruling that would have protected a commercial truck driver who was fired after
hefailedto meet basic visions standards established by a federal regulation); Toyota Motor

5
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Mot of the remaining cases involve genuine statutory ambiguities. What
| find most griking in these cases is the reaively narrow range of the
disagreements among the Justices. What is missing here is the deep conflict over
basic principles that one sees in some other areas of the law during this period,
including some other areas of civil rights law.

A. Bragdon v. Abbott

A good illugration isthe Court’sfirst mgjor ADA decison, Bragdon v.
Abbott.* The defendant was a dentist who refused to treat an asymptomatic HIV
patient in his office, dthough he waswillingto treat her inahospitd. The threshold
issue in the case was whether the plantiff was disabled within the meaning of the
statute. Writing for amajority of 9x, Justice Kennedy concluded that the plaintiff’'s
asymptomatic HIV is a statutory disability because it “subgtantialy limits [her]
magjor life activity” of reproduction, by discouraging her frombecoming pregnant.
The Court interpreted the term “mgor” to mean important or sgnificant, and
concluded that reproduction obvioudy meets that definition. The mgority found
reinforcing support in the facts that @ Congress drew the relevant statutory
language from the Rehabilitation Act of 1973, and that statute had consistently

Mfg v. Williams, 534 U.S. 184 (2002) (unanimously reversing a Sixth Circuit ruling that would
have treated a plaintiff as disabled based on herinability to perform manual tasks associated
with a particular job); Chevron U.S.A., Inc. v. Echazabal, 536 U.S. 73 (2002) (unanimously
reversing a Ninth Circuit ruling that misapplied the expressio uniuscanon of construction
and gave insufficient deferenceto EEOCregulations); Barnes v. Gorman,536 U.S. 181 (2002)
(unanimously reversing an Eighth Circuit ruling that would have allowed punitive damages
against public entities, with six Justices relying on a Spending Clause analysis and three
Justices relying on the absence of a clear statement of congressional intent to subject
municipalities to punitive damages); Raytheon Co. v. Hernandez, 124 S. Ct. 513 (2003)
(unanimously reversing a Ninth Circuit ruling that improperly applied a disparate-impact
analysis to adisparate-treatment claim). The Court has evenhandedly refusedto contract the
reach of the ADA in acase where the statutory language appeared to protect a state inmate
with hypertension who sought admission to a prison boot camp. Pennsylvania Dept. of
Correctionsv. Yeskey, 524 U.S. 206 (1998) (unanimously applying a plain meaning analysis
of the statute).

10 524 U.S. 624 (1998).
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been interpreted to cover individuds with asymptomatic HIV, and b) the same
position had been adopted by the Justice Department and other agencies
authorized to administer the ADA.

Dissenting from this andys's, Chief Jugtice Rehnquist (joined by Justices
Scdia and Thomas) objected on three independent grounds. First, the language
of the gatute requires an individudized inquiry into whether an imparment limits
amgor life activity of the individud plantiff, and this plaintiff had produced no
evidence that she engaged in reproductive activities prior to becoming infected
with the HIV virus. Second, the term “magor” should be interpreted to mean
“greater in quantity, number, or extent” because that is the definition most
consstent withthe statute’ silludrative list of mgjor life activities (“caring for one's
«df, peforming manud tasks, waking, seeing, hearing, speaking, breathing,
learning, and working”). Third, an asymptomatic HIV infection does not impair a
patient’s physical ability to become pregnant, even though it may discourage a
womanfromdoing so because of concernthat the virus might be passed onto her
sexud partner or to her child. Justice O’ Connor agreed with Rehnquist that an
individudized inquiry is required and that giving birth is not generdly akin to the
gaute sillustrative list of mgjor life activities*

Notice how narrow the interpretive disagreements are. Every member of
the Court adopted an interpretation compatible with the statutory language, and
each adopted a view that one could easly imagine being endorsed by the enacting
Congress. The crucid disagreement turned on which of two canons of statutory

1 Having concluded that the plaintiff was disabled within the meaning of the
statute, the Court went on to considerthe defendant’ s claim that his refusal to treat herin his
office was lawful under a provision that allows discrimination where an individual would
otherwisepose*“adirect threat tothe health or safety of others.” Kennedy, along with Souter
and Ginsburg, concluded that summary judgment for the plaintiff would probably be
appropriate given the scientific literature on the risk posed to the dentist by the patient.
Stevens and Breyer concluded that summary judgment was surely appropriate, but joined
Kennedy’s opinion in order to create amajority holding in the case. Rehnquist, O’ Connor,
Scalia, and Thomas objected that the majority improperly required special deference to the
views of politically appointed health officials and that the defendant in this case had
presented more than enough evidenceto avoid summary judgmentonthedirect-threat i ssue.

7
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congtruction should apply. The mgority relied on the presumption that when
adminigrative and judicid interpretations have settled the meaning of an exising
datutory provision, repetition of the same language in a new Statute suggests an
intent toincorporatethoseinterpretations aswel. The dissent invoked acompeting
canon of congruction, namely gjusdem generis. Both canons create rebuttable
presumptions, and nather the mgority nor the dissent offered a compdlling reason
for rgecting the andyd's adopted by the other side. | thought that the dissent, and
epecidly O’ Connor’s narrow concluson, won on points, but 1 cannot find
anything that looks like a knockout blow.

B. Sutton v. United Airlines

A somewhat stronger, but dill relatively narrow, disagreement gppearsin
the Court’s next important decison. Sutton v. United Airlines involved two
severdy myopic individuas who were regjected for employment as globd arline
pilots because they did not meet the carie’s minimum requirements for
uncorrected visud acuity.’? The plaintiffs vison was normal when they wore
corrective lenses, and the main issue in the case was whether a determination
about whether they were “disabled” should be made in their corrected or
uncorrected condition.

Writing for a mgority of seven, Justice O’ Connor concluded that an
individud whose impairment isfully corrected by a device such as eyeglassesis not
disabled within the meaning of the statute. She offered three arguments. Firg, the
statute applies only to an impairment that “ subgtantialy limits’ amgjor life activity.
The use of the present indicative verb means that impairment must actudly and
presently cause a subgtantia limitation, rather than that the impairment might,
could, or would be limiting if corrective measures were not taken. Second,
disgbility inquiries must be individudized. If employersand courts were required
to speculate about what limitations an individud would suffer if corrective
measures were not taken, decisons would necessarily have to be made on the
bass of generd information about the effects that such impairments usualy have.

12 527 U.S. 471 (1999).
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Third, and in the Court’s view most important, the statute includes congressiond
findings estimating the number of disabled individuds in the United States at 43
million. If people with corrected imparments like myopia were considered
disabled, the statute would cover severa times that number.

Writing in dissent for himsdlf and Judtice Breyer, Justice Stevens argued
that the statute clearly impliesthat the proper approachisto look at individuasin
their uncorrected state, and that even if there were some ambiguity it is resolved
by the legidative higory. Some of Stevens arguments appeal to prejudice or
commonsense, as when he suggests that the majority’ s gpproach carriesthe odd
implication that someone who logt a limb at lwo Jmawould not be considered
disabled if he used an effective prosthetic. And some of his arguments amount to
little more than nostrums about giving generous, rather than misarly, congtructions
to remedid Statutes.

In addition, however, Stevens had a very powerful textud argument, to
which the mgjority offered no response. Besides the definition of disability asan
impairment that substantially limits a mgor life activity, the statute dso defines
disability to include “arecord of such an impairment.” According to Stevens, this
plainly coversapersonwho had an impairment that is now completely cured, and
it would be quite bizarre for the statute to protect those whose impairments are
completely cured but not those whose impairments are merdly trestable.
Renforcing this argument, as Stevens emphasized, is the fact tha the statute
contains numerous other hurdles for plaintiffs who are not suited for the postions
they seek. The question here goes only to the composition of the class of
individuds to which the statute applies, rather than to any questions about what
kinds of discriminationare prohibited or permitted by the statute. It would hardly
be more strange for the ADA to cover many individuals who will never qudify for
relief than it isfor the Age Discrimination in Employment Act to cover everyone
who isat least 40 years old.

| find Stevens textud argument quite strong, and sgnificantly more
persuasive than the mgority’ s reliance on the congressiona estimate of 43 million
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Americans with disabilities®® Because the mgority declined to address his
argument, | would be inclined to award the dissent a TKO. More important,
however, we should ask why the mgority reached the result it did without
responding to Stevens' most powerful legd argument. Stevens himsdf suggests
that the mgority’ s interpretation of the statute semmed fromfear of atidad wave
of lawsuits,** and from a reluctance to magnify the work of an overburdened
judiciary by legalizing issues—such as how to treet the legions of people with
myopia and other correctable impairments—that are best left to the private
sphere.’®

If Stevens is right about this, and if he is dso right in suggesting that
plaintiffs with corrected impairments will seldom be able to surmount the other
gtatutory obstaclesto relief, the mgority’s ruling may in practice primarily affect
meritless dams. Many such dams, it appears, cannow be dismissed under Rule
12(b)(6), as the dam in this case was, rather than after protracted and
burdensome discovery proceedings. That, inturn, could be expectedtoreducethe
number of meritless daims that defendants settle in order to avoid the costs of
discovery. This result would appeal strongly to pragmatic judges, and it might
explain why the legdly better arguments in this case attracted only two votes.

C. Casey Martin

The Court’s pragmatism took a bad turnin PGA Tour Inc. v. Martin.*®
The plantiff, Casey Martin, is atadented golfer who suffers from a disability that
prevents him from waking sgnificant distances. The defendant conducts golfing
tournaments, which people pay to watch for their entertainment vaue, and the

18 Faced with a conflict between language in the operative part of a statute, and
language in a non-operative findings or purposes section, there should be an extremely
strong presumption in favor of giving effect to the former.

¥ 1d. at 508.

51d. at 513.

16 532 U.S. 661 (2001).

10
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defendant compensates the golfers with prize money. One way for golfersto get
admitted to these prize tournaments is to pay a substantia fee to enter a three-
gage qudifying tournament. Many competitorsare“ cut” after the first and second
dages. At the third stage, which will include only a small number of the very best
golfers in the nation, competitors are required to walk the entire course.r’” The
defendant judtified this rule on the ground that fatigue canbe a sgnificant factor in
the competition. Martin sought an exemption dlowing him to ridein a cart during
the third stage, and was denied on the ground that everybody should play by the
samerules.

Writing for a mgjority of seven, Justice Stevens concluded that denying
Martin the use of agalf cart violated the following provisonfrom the ADA’s Title
11 (“Public Accommodations and Services Operated by Private Entities’):

No individud shdl be discriminated againg on the basis of
disahbility in the full and equa enjoyment of the goods, services,
fadilities, privileges, advantages, or accommodations of any place
of public accommodeation by any person who owns, leases (or
leases to), or operates a place of public accommodation.

The Court’s reasoning had three man steps. 1) The competitors in PGA’s
tournaments are its dients or customers, so that participation congtitutes
“enjoyment” of its privileges under the provison quoted above. Stevens next
turned to a provison that defines discrimination as afailure to make “reasonable
modifications.. . . unlessthe[ operator of public accommodations] candemonstrate
that meking such modifications would fundamentaly dter the nature of such
accommodations.” Allowing Martin to use a galf cart was required under this
provison, according to the Court, because such a modification of the ruleswould
2) nether dter an essentia aspect of the game of galf nor 3) give Martin an

17 The top finishersin the third stage are admitted to the most prestigious tour of
prize tournaments, and the others are admitted to aless selective tour. Both of these tours
require competitors to walk the course.

8 42 U.S.C. §12182(q).

11
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advantage over his competitors.

Writing for himsdf and Justice Thomas, Justice Scalia issued a bligtering
dissent that chdlenged each of the three main dements in the Court’s chain of
reasoning. One' s attention is understandably drawn to Scalid sespecidly colorful
remarks about elements 2) and 3). With characterigtic panache, he mocked the
notion that judges are equipped to decide what are the essentid and inessentia
rules of agameinwhich al the rules are arbitrary, and he causticaly speculated
about the consequences that may ensue when judges undertake to decide which
rules can be dtered for which competitors without giving anybody a competitive
advantage.

The mogt serious difficulty withthe mgority’ sandys's, however, liesin its
threshold conclusionthat the competitors in the PGA’ squdifying tournamentsare
clients or customers of a public accommodation. As Scalia points out, these
tournaments condtitute open tryouts for positions in which the competitors will
sarve as pad entertainers.® In other words, the tournaments operate like job
interviews. The competitorsare not like* customers’ who paytoplayfor thar own
enjoyment on a public golf course, or like “clients’ who pay for exercise lessons
at apublic gym. If the“privilege’ of competing for ajob is covered by the public
accommodations provisonsinTitle [11 of the ADA, thenthe “privilege’ of holding
ajob at apublic accommodation must logicaly aso be covered. Title, however,
already provides a separate and subgtantidly different set of provisonsto deal with
employment. Thus, according to the Court’slogic, the groundskeepers and hot
dog vendors employed at these golf tournamentsmust be covered by Title 111 even
if the statute excepts themfromthe coverage of the employment provisons of Title
|. That makes no sense.

It isnot clear why seven Justices adopted suchadistorted reading of the
statute. Perhaps the golfers and sports fans on the Court decided that they were
just as qudified as the PGA officids to decide how the tournaments should be

1 Compensation is offered on a contingent basis, as it is in many jobs like
insurance sales and real estate brokerage.

12
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operated. And maybe it was unfair of the PGA to turn down Martin’'s request to
useagolf cart. Congress, however, did not assgn the Supreme Court to makethis
decison. Unlikethe PGA officids responsible for running this business operation,
the Justicesrun no risk of adverse personal consequencesif they are wrong about
what is“fair.” To the extent that this case is an expression of the Court’sjudicia
pragmetism, it illustrates how eedlly pragmatism can turn into salf-indulgent and
irresponsible meddling.?°

D. US Airways v. Barnett

The apped of pragmatic interpretation became unmistakably clear inUS
Airways v. Barnett.?! The plaintiff was an arline cargo handier who injured his
back, and then invoked his seniority rights to transfer to a less physcdly
demanding position in the mailroom. When two employees with greater seniority
indicated that they would bid for the mailroom position, the plaintiff asked the
defendant arline to make an exception to the seniority rules. The defendant
refused, and the plantiff logt his job. The easiest way to understand what the
Supreme Court did hereisto begin with the two dissents, whichoffered clear and
sharply opposed approaches to the case.

Writing for himsdf and Jugtice Thomas, Justice Scdlia argued that
exemptionfromthe rules of a bona fide seniority syslemare never required by the
ADA because the dtatute by its terms only forbids employers to “discriminate
againg a qudified individua with a disability because of the disability of such

20 go far, the Court has not seemed inclined to treat this case as a model for the
future.Asfaras| cantell, Martin has never been cited by the Court in any subsequent case,
and perhaps we can hope that this decision will turn out to belittle more, or even less, than
the Federal Baseball of golf. Cf. Federal Baseball Club v. National League, 259, U.S. 200
(1922) (antitrust statutes do not apply to professional baseball because there is an
insufficient nexus with interstate commerce); Toolson v. New York Y ankees, Inc., 346 U.S.
356 (1953) (reaffirming Federal Baseball without endorsingitsrationale); Flood v. Kuhn, 407
U.S. 258 (1972) (reaffirming Federal Baseball and Toolson but declaring that the antitrust
exemption for baseball does not extend to any other sports).

2l 535 U.S. 391 (2002).

13
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individud,”? or to refuse “ reasonable accommodations to theknown physical or
mental limitationsof anotherwise qudified individua withadisability.”* Because
a seniority system burdens the disabled and the nondisabled dike, even-handed
enforcement of such a system cannot condtitute discrimination “because of the
disgbility,” any more than such discrimination is entalled in a system that pays the
same sdary to a nondisabled person and to a more needy disabled coworker
whose neediness is the reault of his disability. Although the statute does include
“reessgnment to a vecant podtion” in an illudrative lig of reasonable
accommodations, Scdia argued that the nature of the other items in the lig
indicates that it is targeted at disability-reated obstacles. Thus, a disabled
employee who cannot perform his current job must be alowed to transfer to a
vacant pogition, but only if he is qudified for that position and a better qudified
gpplicant (such as an gpplicant with greater seniority rights) is not seeking it.

Writing for himself and Judtice Ginsburg, Justice Souter began by noting
that the legidaive higtory shows that severa of the ADA’S provisions were
modeled on Title VII of the Civil Rights Act of 1964, which induded a specia
exception for seniority systems established by collective-bargaining agreements.
Because no such exception was included in the ADA, Souter concluded that the
datute is a least ambiguous as to whether or towhat extent any seniority system
should be honored. Turning again to the legidaive higory, Souter found the
ambiguity resolved by committee reports saying that even a seniority system
contained in a collective-bargaining agreement should be treated as no more than
“a factor” in deciding whether a violation of seniority rules is a required
“reasonable accommodation.” Accordingly, Souter concluded that a plantiff need
only show that aviolation of seniority rulesis reasonable. In this case, he thought
the plaintiff had done so, primarily because the defendant had taken painsto warn
its employees that it reserved aright to change its seniority rules a any time and
without advance notice.

| regard Scdia s interpretation of the statute as far superior to Souter’s,

2 42 U.S.C. § 12112(a) (emphasis added).

2 42 U.S.C. § 12112(b)(5)(A) (emphasis added).

14
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primarily because it is rests on the text of the statute. Nevertheless, Scdlia and
Souter have thisin common: both of their interpretations are based on standard
techniques of datutory congtruction and both of their interpretations yield a
reasonably clear rule that courts could gpply with consderable consstency and
predictability. The same cannot be said of the mgority’ s approach.

Writing for himsdf and three others, and rductantly joined by Justice
O Connor, Judtice Breyer recognized that seniority systems have considerable
value, and conscioudy sought to take a “practical view of the statute.”* This
practical view isone that triesto reconcile Congress desiretorequire” reasonable
accommodation” of disabled employeeswithitsdesire to spare employers* undue
hardship.”® The scheme he came up with is as follows. When a disabled
employee demands an assignment that would violate seniority rules, the seniority
ruleswill “ordinarily” or “in the run of cases’ prevail without proof on a case-by-
case badis that the seniority system should prevail . Put differently, when an
employer relies on a seniority system, the employer will prevail unlessthe plantiff
can prove that there are “specia circumstances’ that make his demand for a
violation of the seniority rulesreasonable onthe particular facts of the case.?” Such
“gpecid circumstances’ apparently might include situations where the seniority
system has created so few reasonable expectations about adherence to itsrules
that one more exception“will not likely make a difference.”?® If such ashowing is
made, the employer will dill have the opportunity to show that the requested
accommodation would impose an undue hardship.

# 535 U.S. at 402.

% See 42 U.S.C. 12112(b)(5)(A) (defining prohibited employment discrimination to
include“ not making reasonable accommodationstothe known physical or mental limitations
of an otherwisequalifiedindividual with adisability who is an applicant or employee, unless
such covered entity can demonstrate that the accommodation would impose an undue
hardship on the operation of the business of such covered entity”).

% 535 U.S. at 402-403.

7 1d. at 405.

2 d.
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This scheme ignores the crucia “because of the disability” language in the
statute, and the shifting burden of proof on the issue of whether a violation of
seniority rules congtitutes a reasonable accommodation has no discernable basis
in the satute a dl. Breyer's opinion contains no argumentsthat undermine elther
Scalia s dissent or Souter’s, and it seems to be entirdly drivenby a conviction that
thisisthe “practical” way to interpret the ADA. The “specid circumstances’ test
adopted in Breyer's opinion is S0 vague, however, that it hardly seems practical
in the sense of readily administrable or predictable in its outcomes. As Scalia
stressed, moreover, the facts of this case seem to belie the notionthat exceptions
will not be required “in the run of cases” The tria court found as a matter of fact
that this seniority system had been in place for decades, that it was of atype
common in the airlineindudiry, and that employees were judtified in relying on it.
And yet the case was remanded to adlow the plaintiff to show that “special
circumstances’ made the employer’ sadherence toitsseniority rules unreasonable.

Jugtice O’ Connor disagreed with everyone else on the Court, and joined
Breyer’ s opinion solely in order to prevent astalemate in a case where the Court
was “merdy interpreting a statute.”*® O’ Connor appears to have had two main
objections to Breyer’ sapproach. First, she thought that the bifurcated inquiry into
whether a violation of seniority rules was a reasonable accommodeation did not
make sense of the datutory language and dructure, and that “special
circumstances’ should be considered only in connection with the statutory
provisondlowing employers to refuse reasonable accommodations if they would
impose an “undue hardship.”* Second, | think she recognized that Breyer's
approachwould create undesirable uncertainty, and thusimpliaitly agreed withthis
part of Scalid s critique.

O’ Connor’ sownpreferred approach degantly responded to bothof these
problems. She began with the fact that the Statute specificdly lists “ reassgnment
to avacant postion” asanexample of a reasonable accommodeation. In her view,
anunfilledpositionis*vacant” unless someone has an enforceable contractual right

2 |d. at 408.

%0 |d. at 410-11.
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to fill it. Thus, in order to decide whether a violation of seniority rules would
congtitute a reasonable accommodation, a court need only ask the relatively
graightforward question whether somebody other than the plantiff had a
contractud right to the position he was demanding. !

O’ Connor made no effort to rebut Scaia s analyss of the satutory text,
and | remain convinced that he had the better legal argument. Still, O’ Connor’s
approach is amore plausble interpretation of the statute than Breyer’'s, and it is
inherently superior to Breyer's as a practical rue that could be applied in a
consistent and predictable manner.3? Although her view was not adopted by the
Court in this case, the case does illustrate both the apped that pragmatic
approaches to interpretation have within the Rehnquist Court, and the way in
which O’ Connor in particular ssemsto view careful, and at least plausible, legd
reasoning as an important component of pragmetic statutory construction.

I11. Racial Preferencesin Employment: Dealing with the Burger Court’s
L egacy

The drivingimpulse behind the Civil Rights Act of 1964 wasthe desireto
dismantle IJm Crow, which was the stubborn resdue of davery. By forbidding
private employers to discriminate because of race, Title VI of that statute was
expected to enhance the economic opportunities of those who had been
oppressed for so long. And economic progress among southernblacks did in fact
increase in the first few years after the Civil Rights Act was enacted.*

%l In this case, the defendant conceded that its seniority system did not give its
employees legally enforceable rights. See 535 U.S. at 410.

%2 This does not mean, of course, that it will beimpossible for courts to apply the
approach adopted in Breyer’s majority opinion in areasonably consistent and predictable
manner. O’ Connor’s preferred approach, however, would have lent itself much more readily
to such aresult.

B See, e.g., Stephan Thernstrom & Abigail Thernstrom, America in Black and
White 450 (1997).
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Although the mativating force for the Civil Rights Act was opposition to
the legdized oppression of Jm Crow, Congress did not target this system
narrowly. Following along Americantraditionthat had beenexemplified especidly
in the Recongtruction era, the legidature exhibited a preference for genera
categoriesof rights, whichprotect dl ditizenseverywhereinthe country.® Title V11
contains no specid provisons for blacks and no specia provisons for the South.
The crucid prohibition in the gatute makes it unlawful to discriminate againg any
individud “because of such individud’s race, color, religion, sex, or nationa
origin."*® To ensure that this prohibition was taken in its obvious and natural
sense—as an unequivoca demand for colorblind treatment—the statute also
warned those charged withitsimplementationnot to misinterpret it as adevicefor
promoting racia baancing and preferentia treatment.*

34 In a different respect, Title VII was very different from the Reconstruction
statutes and constitutional amendments. Whereas the Reconstruction laws were aimed
primarily or exclusively at confining the power of governmental and quasi-governmental
institutions, Title VIl applied only in the private sector.

% 1t shall be an unlawful employment practice for an employer—

(2) to fail or refuseto hire or to discharge any individual, or otherwise
to discriminate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of such
individuals race, color, religion, sex, or national origin; or

(2) to limit, segregate, or classify his employees or applicants for
employment in any way which would deprive or tend to deprive any
individual of employment opportunities or otherwise adversely affect his
status as an employee, because of such individual’s race, color, religion,
sex, or national origin.

42 U.S.C. § 2000e-2(a). This provision originaly applied to most private firms that employ
at least 25workers. Amendments to the statute in 1972 dropped the threshold to 15 workers,
and extended the prohibition to state and local governments. The 1972 amendments also
banned employment discrimination by the federal government.

% Nothing contained in [Title VII] shall beinterpreted to

require any employer . ..togrant preferential treatment
to any individual or to any group because of the race,
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A. The Birth of Disparate Impact Doctrine

Whether Congress was motivated by a considered commitment to
colorblind condtitutiona principles, or by some less edified political calculus, the
result was utterly clear. Nevertheless, the Supreme Court’s very first decision
about racid discrimination under Title V11, Griggsv. DukePower Co.,*” turned
this unequivocaly colorblind statute into adevice for promoting racid baancing
and preferentid treatment.

The Griggs case involved the Duke Power Company, which for many
years had used aninterna promotion system based on seniority rules. In 1955, the
company became concerned because the firm's business was becoming
increasingly technica, and some employees were having difficulty mastering the
skills needed in the jobs to which they were being promoted under the seniority
rules. The company then indtituted a policy requiring al new hires to have ahigh
school degree or its equivaent, and imposing the same requirement for certain
interna promotions and transfers. In 1965, the company adjusted this policy.
Incumbent employees were now permitted to transfer out of the two departments
that included the least skilled jobs (Labor and Coal Handling) if they had ahigh
school degree or its equivdent, or if they achieved scores at least as high asthe
median high school graduate on two gptitude tests. Although this liberdization of
the policy was apparently prompted by complaints from employees in Coal

color, religion, sex, or national origin of such individual
or group on account of an imbalance which may exist
with respect to the total number or percentage of
persons of any race, color, religion, sex, or national
origin employed by any employer . . . in comparison
withthetotal number or percentage of persons of such
race, color, religion, sex, or national origin in any
community, State, section, or other area, or in the
available work force in any community, State, section,
or other area.

42 U.S.C. § 2000e-2(j).

7 401 U.S. 424 (1971).
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Handling (dl of whom were white at thet time), the benefits of the new rule were
extended without discrimination to those in the Labor Department (al of whom
were black at that time).

Althoughthe company was dmost certainly practicingracial discrimination
in other hiring and promotion practicesin 1955, none of the requirements at issue
in the case had been adopted with a discriminatory intent, and they were dways
applied in the same fashion to blacks and whites. But to the extent that blacks
were less likely to have high school degrees, or to achieve the requisite score on
the aptitude tests, the policies had a greater adverse effect on blacks as a group.

The Supreme Court expressly left undisturbed the lower courts finding
that Duke Power had not engaged in unlavful intentional discrimination,® but
nonetheess hed that the company’s reliance on educational achievement and
gptitudetests violated Title VII. More generaly, the Court concluded that where
afacialy neutrad employment practice has a disproportionately adverse effect on
minorities (“disparate impact”), that practice cannot be used unless it is judtified
under a standard that came to be known as “ business necessity.”*

Chief Judtice Burger’s opinion for a unanimous Court did not include a
snglevdid or even defengble legd argument to support the Court’ s conclusions,
dthough it did present a number of unsubstantiated assertions and invaid
arguments based on factuad misstatements and illogical inferences. Space
condraints in this symposum prevent me from defending this description of
Burger’ s opinion, but | have done so esewhere®

Apart from having ignored the statute that Congress actudly wrote, the

% Seeid. at 432.

% 1d. at 430-32.

40 seeNelson Lund, The Law of Affirmative Actionin and after the Civil Ri ghts Act
of 1991: Congress Invites Judicial Reform, 6 Geo. Mason L. Rev. 87, 91-100 (1997), which

also includes a detailed discussion of the facts in the case and the Fourth Circuit decision
that was reversed by the Supreme Court.
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Court’ s opinion proceeded to write anew satute of its own, which was highly
ambiguous and radicaly incomplete. Although Burger made the vague declaration
that statistical disparitiescould lead to ligaility, he provided no intdligible test either
for deciding what statistical comparisons should be used or for deciding how large
the disparitiesmust be.** Nor can anything very ussful begleaned fromthe Court’s
discussion of the facts that were before it.*?

Having ruled that some (undefined) set of disparities could produce
lidhility, the Court’ sopiniona so concocted a defensethat employerscould use to
avoid ligdlity in these cases. Unfortunately, Burger’s opinion contains an
embarrassment of riches. he offered no lessthanaght different formulations of the
standard that employment criteria must meet in order to prevent liability from
aising.*® Some of these formulaions sound as though they might be quite difficult
to meet, but others sound as though they would cover amost anything but the most
arbitrary policies. And again, the facts of the Griggs case itsdf are unilluminating
because the Court merdly asserted that Duke Power had failed to show whatever
it isthat the firm was supposed to have tried to show.

The hopelessambiguitiesand vagueness of Griggs set the Courtonalong
search for amanageable set of standards through whichthe new disparateimpact
theory could be implemented. In addition, Griggs created animmediate practical
problem by setting up akind of Catch-22 for employers. The only sure way to
insulate themsdlves from liability under the vague standards of Griggs was to
ensure that their workforces were racidly balanced. But if they took steps to get

41 See Lund, supranote xx, at 99 n.60.
4 Seeid. at 99-100.

4 The eight formulations include: “shown to besignificantly related to successful
job performance,” 401U.S. at 426; “touchstone is business necessity,” id. at 431; “ shown to
berelatedto job performance,” id.; “ shown to bear ademonstrable relationship to successful
performance of the jobs for which it was used,” id.; “fulfill a genuine business need,” id. at
432; “unrelated to measuring job capability,” id.; “must have a manifest relationship to the
employment in question,” id.; “demonstrably areasonable measure of job performance,” id.
at 436.
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their numbers “right,” they exposed themsdves to lawsuits for intentiona
discrimination by whites who were injured by those prophylactic policies. This
dilemma st the stage for the Court’ s next move.

B. The Burger Court’'s Endorsement of Racial Quotas and
Preferences

The Kaiser Aluminum & Chemical Corporation had once filled its
positions in the skilled trades only with those who had prior experience.
Presumably because of racial discrimingtion by the skilled-trades unions, those
who filled these positions were overwhemingly white** In 1974, Kaiser and the
United Steelworkers(whichrepresented unskilledworkers) negotiated acollective
bargaining agreement under which the firm established a training program that
would qualify unskilled Kaiser workers for jobs in various skilled trades*
Highilityfor the program was determined by seniority, but Kaiser succumbed to
pressure fromthe federal Labor Department and imposed afifty percent quotafor
black applicants.*®

The racia quota was chalenged by white employees who would have
been admitted to the programonthe bass of seniority but for their race. InUnited
Steelworkers v. Weber,*’ the Burger Court held that this intentiona and overt
racid discrimination did not violate Title VII. More generdly, the Court seemed
to conclude that discriminatory affirmative action programs arepermissble at least
when they are “designed to break down old patterns of racia segregation and
hierarchy” and do not “unnecessarily trammd the interests of the white

4 See United Steelworkers v. Weber, 443 U.S. 193, 198-99 & n.1 (1979).

*® Seeid. at 197-98.

4 See Weber v. Kaiser Aluminum & Chem. Corp., 563 F.2d 216, 226 (5th Cir. 1977)
(“[T]hedistrict court found that the 1974 collective bargai ning agreement reflected less of a
desire on Kaiser’s part to train black craft workers than aself-interestin satisfying the[Labor

Department] in order to retain lucrative government contracts.”).

47 443 U.S. 193 (1979).

22



© Nelson Lund 2004. All rights reserved.

employees.”*8

Like Chief Justice Burger’ sopinionin Griggs, Justice Brennan’'s mgority
opinion in Weber did not contain a Inge vdid legd argument. Brennan
acknowledged that his conclusionwasinconsstent withthe language of the statute,
but he did not have ashred of evidence to support his claim that the “spirit” of the
statute implied something different from its language. Justice Rehnquist’ s dissent,
however, showed that there was ovewhdming evidence that the irit of the
statute was perfectly captured in its language. Once again, space constraints
requirethat | refer the reader e sewherefor adetailed defense of my daimthat the
Court's anadlysis was indefensible®

C. The Rehnquist Court Reaffirms the Judicial Embrace of Quotas
and Preferences

The rationde, such as it was, for Weber’'s reection of Title VII's
colorblind language consisted primarily of inferences drawn from passagesin the
legidative history discussing the specific problem of “the plight of the Negro inour
economy”>° and from passages supposedly generated by the need to obtain votes
“from legidators in both Houses who traditionaly resisted federa regulation of
privatebusiness.”®* And itsholding was apparently confinedto“afirmative action
plans desgned to diminate conspicuous racial imbdance in traditiondly
segregated job categories,”®? where the segregation resulted fromextremely well-

% |d. at 208.

4 seeNelson Lund, The Law of Affirmative Actionin and after the Civil Ri ghts Act
of 1991: Congress Invites Judicial Reform, 6 Geo. Mason L. Rev. 87, 101-106 (1997).

%0 Weber, 433 U.S. at 202 (quoting 110 Cong. Rec. 6548 (1964) (remarks of Sen.
Humphrey)) (emphasis added).

51 1d. at 206 (emphasis added).

52 1d. at 209 (emphasis added).
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documented systems of deliberate racia exclusion.>

During Rehnquidt’ sfirg termas Chief Justice, the Court decided Johnson
v. Santa Clara Transportation Agency,> a case involving a public employer
which promoted a white woman rather thanabetter-qualified man. Therewas no
evidencethat the employer or anyone else had ever excluded womenfromthejob
category at issue. Justice Brennan once again wrote for the Court, which uphed
the challenged afirmative action plan entirdly onthe authority of Weber, whichwas
now said to stand for the very broad proposition that Title V11 should be read to
favor voluntary efforts to further “the objectives of the law.”*

To the extent that Brennan was suggesting that the Court’ s decision was
based on stare decisis, the suggestion was implicit. Explicitly, Brennan did not
invoke stare decisis, and he made no effort to rebut the dissent’s elaborate
argument againgt the application of stare decisisin this case™® Instead, he noted
that Congress had not overruled Weber, and concluded that “we therefore may
assume that our interpretation [of Title VII] was correct.”>” After citing a
controversia book that urged courts to become bolder in revising statutes on
policy grounds,® Brennan concluded that “[a]ny belief in the notionof adidogue

% Seeid. at 198 n.1.
54 480 U.S. 616 (1987).

%5 1d. at 640 (quoting Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 290 (1986)
(O'Connor, J., concurring in part and concurring in judgment) (quoting Regents of Univ. of
Cal. v. Bakke, 438 U.S. 265, 364 (1978))). One might think that the extension of Weber could
be justified on the ground that the text of the statute treats public employers the same as
private employers and sex discrimination the same as race discrimination. Invoking the text
inthis way, however, would have been an odd way to defend the broadening of a decision
that was itself concededly inconsistent with the text.

% Seeid. at 672-73 (Scalia, J., dissenting).
57 1d. at 629 n.7 (majority opinion).

% Seeid. at 629 (quoting Guido Calabresi, A Common Law for the Age of Statutes
31-32 (1982)).
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between the judiciary and the legidature mugt acknowledge that on occasion an
invitation[for the legidatureto overruleajudicia decison] declinedisas Sgnificant
as one accepted.”®

Johnson extended the reach of Weber’ s authorization of preferencesto
cover women (aswdl asracid minorities), to the public sector (aswel as private
employment), and to cases in which an employer is seeking to ater workforce
imbaances caused by “societal attitudes’ (as well as actud discrimination by
employers and unions). None of these extensions was required, or even implied,
by therationalein Weber. It is nonetheless possble to seein this case agrowing
skepticismabout the practice of remedid discrimination. Whereas only Rehnquist
and Burger dissented in Weber ,*° White changed his mind in Johnson and agreed
with Rehnquist and Scalia that Weber should be overruled. More important,
O’ Connor (who had not been onthe Court whenWeber was decided) concurred
in the Johnson judgment, and wrote a detailed and interesting exposition of her
own digtinctive view of the issues.

O’ Connor clearly recognized that Weber was a the very least an
extremely dubious interpretation of the statute. She nonetheless rejected Scdia's
cdl for overrulingit, on grounds of prudence and staredecisis.®* Shedso believed,
however, that the mgority’s opinion gave “inauffident guidance to courts and
litigants™®? and she agreed with Scdia that Title VII would be violated by an
dfirmdive action plan that “automaticdly and blindly” promoted margindly
qudified candidates or condituted a permanent plan of “proportionate

* 1d.

% powell and Stevens did not participate in the case.

61 480 U.S. at 648. O’ Connoral so suggested that Scalia’ s was a merely “academic”
discussionthat failedto face up to what a majority of the Court had decidedto do. Id. at 648-
49. Thismay seem ironic in light of thefact that he had threevotes for his position while she
had only her own, but she could quite reasonably have believed that her position stood a

better chance than Scalia’s of eventually attracting a majority of the Court.

62 |d. at 648.
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representation.”®

O’ Connor’ s proposed dternative wasto permit race and sex preferences
“only as a remedial device to diminate actua or gpparent discrimingtion or the
lingering effects of this discrimination.”®* She proposed to operationdize this
standard by permitting employersto use preferences only when they have a“firm
bass’ for bdieving that remedid action is necessary, and that such a firm basis
would be provided by “a datisticd disparity sufficient to support a prima facie
cam under Title VII by the employee beneficiaries of the affirmative action plan
of a pattern or practice of discrimination.”®® O’ Connor had previoudly advanced
this same standard inapartial concurrencein Wygant v. Jackson Bd. of Educ.,®
which was a badly splintered equa protection decison invaidating preferential
protection from layoffs for minority employees. She now argued that the Court
should adopt this as the angle standard in both the congtitutional and statutory
contexts, and she contended that her proposa was consistent with both Weber

and Wygant.

O’ Connor’ s approachto thisissue has alot in common with her pogtion
inthe US Airways ADA case. In both cases, she sought to strike a balance
between the competing interests of different employee groups, and to do so with
a rule that would provide consstency and predictability to lower courts and
regulated parties. In both cases, moreover, she discounted powerful textual
arguments againg her postion. In US Airways, she ignored Scalia's textual
argument and instead joined what she thought was Breyer's legdly incorrect
interpretation, in order to creste a mgority holding in the case and because she
believed that “the Court’s rule will often lead to the same outcome” as her

8 |d. at 656.
64 1d. at 649.
% 4.

% 476 U.S. 267 (1986).
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preferred rule®” In Johnson, she deflected consideration of the statutory text with
areference to “prudentia restraints’ and stare decisis,® without addressing the
merits of Scalid s detailed explanation of why he thought the Court’ s doctrine of
stare decisis could not protect Weber.

Nothing inthesetwo cases, or inany of the otherswehave examined here,
suggests that O’ Connor would willfully distort and subvert a atute in a case of
firs impresson, as the Burger Court did in Griggs and Weber. But while
O Connor conggtently ingsts on having a respectable legal argument to support
her position, she does not appear intent on adopting the best legd argument. Thus,
legal andysis gppears to be only afactor—athough animportant one—inamore
broadly pragmatic approach to statutory adjudication.

InJohnson, asin US Airways, O’ Connor’ s preferred approachwas not
adopted by the Court. The difference between her approach and the Johnson
majority’s, however, lay primarily inthe somewhat more precise nature of her test
for deciding when an employer has an adequate justification for engaging in
remedia discrimination. Given this rdatively small difference, it should not be
surprising that she has since shown no inclination to push the Court to adopt her
position.®® O’ Connor’s willingness to leave Weber in place, combined with her
willingness to join Breyer's opinionin US Airways, suggests a pragmatic
reluctance to ingst on what may be seenas margind improvementsin this area of
statutory law. Johnson remains the law today, and that likely is areflection of the
extent towhichO’ Connor’ s pragmatismis a decisve influence on the behavior of
the Rehnquist Court.

7 535U.S. at 408.
8 480 U.S. at 648-49.
8 After Powell was replaced by Kennedy, and Marshall by Thomas, it is easy to

imagine that there might be at least five votes to revise the Johnson approach if O’ Connor
were willing to do so.
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D. The Rehnquist Court Uses Burger Court Precedent to Tame
Digparate Impact

Justice O’ Connor’ s concurrence in Johnson could be read to reflect an
easygoing atitude toward discrimination aimed at whites and men, as well as
toward exidting statutory precedents that improperly legalized such discrimination.
The following year, in Watson v. Fort Worth Bank & Trust,” it became clear
that O’ Connor had a less than easygoing atitude toward the judicidly creeted
theory of disparate impact. And this time a mgority of the Court ended up
agreaing with her gpproach.

As one might have expected from the confused and confusing opinionin
Griggs, the Burger Court produced along series of cases dedling with issuesand
questions that had been left unresolved by that decison. Some of the opinionsin
thosecaseswere quite strange.” Other decisions, especialy those deding withthe
use of datidtics, daified the lav to some extent, but the most important
development camein 1979 with New York City Transit Authority v. Beazer.”

InBeazer, the Court considered achdlenge to the Trangt Authority’ srule

™ 487 U.S. 977 (1988).

™ In Albemarle Paper Co. v. Moody, for example, the Court treated the law of
disparate impact as though it were atool for unearthing evidence of employer behavior that
was a“pretext” for intentional discrimination. See 422 U.S. 405, 425 (1975) (conflating the
Griggsanalysis with the intentional -discrimination analysis in McDonnell Douglas Corp. v.
Green,411U.S.792(1973)). Asthe Court later recognized, this approach is completely wrong,
forthewhole point of Griggswas to createliability for unintentional discrimination. See, e.g.,
Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 987 (1988). And in Connecticut v. Teal,
457U.S. 440(1982), the Court relied on the literal language of Title VIl to hold that the Griggs
theory (which is itself irreconcilable with the statute’ s literal language) forbids the use of
tests that have a disparate impact on minorities even when the tests are merely parts of a
multi-step selection process that itself has no disparate impact. See id. at 445-49. Justice
Powell’ s dissenting opinion in Teal was if anything even more confused than the majority’s.
See Lund, supra note xx, at 110 n.113.

2 440 U.S. 568 (1979).
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againgt employing methadone users.” Much of the Court’ sopiniondedt with the
plantiff’sclam that this rule had a strongly disproportionate effect on minority job
seekers, a daim about which the mgority was very dubious. Without definitely
resolving that issue, the Court hed that an employer cannot be ligble, no matter
what gatistica digparities result from its employment criteria, so long as those
criteria are “job related.””* This“job rdated” standard was extremdy favorable
to employers, for it required only that legitimate employment goas suchas safety
and efficiency be “ggnificantly served by—even if they do not require’ the
challenged employment criteria.™® On its face, Beazer seems to mean that a
successtul disparate impact daim should have become an extremey rareevent, for
the decision appears to make it dmost impossible for aplaintiff to prevail under
that theory unless the defendant has adopted inexplicably whimsical employment
criteria.’

Beazer, however, did not infact have this effect. Perhaps because Griggs
and other pre-Beazer decisons had produced so muchconfusionand uncertainty,

” Seeid. at 570-71.

™ 1d. at 587 n.31. Although Justice Stevens opinion belittled the plaintiffs’ proof
of disparate impact, Justice White’ s dissent convincingly refuted the majority's argument.
Perhaps recognizing the weakness of its position, the majority did not hold the proof
inadequate: “At best, [plaintiffs’] statistical showing is weak; even if it is capable of
establishing a prima facie case of discrimination, it is assuredly rebutted by [the Transit
Authority’s] demonstration that its narcotics rule (and the rule’ s application to methadone
users)is‘jobrelated.”” 1d. at 587 (citation omitted). The Beazer holdingis therefore based on
the “job related” test, not on the standard governing the prima facie case.

S |d. at 587 n.31.

™ Since the goal of efficiency can cover almost anything, only the most pal pably
arbitrary employment practices could flunkthis test, as Beazer itselfillustrated.M ethadone’ s
effects are to suppress the symptoms of heroin withdrawal and to prevent heroin-induced
euphoria, which together make it useful in treating heroin addiction. Despite the drug’s
salutary effects on the user’s behavior, however, the Beazer Court held that methadone
users could be excluded both from safety-sensitive jobslike driving subway trainsand from
such menial jobs,inwhich safety is not an issue, as cleaning out buses. See at 576 n.12, 587
n.31. Beazer therefore cannot be limited to cases where public safety is an issue.
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Beazer's clear holding was sometimes ignored by the lower courts.”” Watson, in
1988, presented the Rehnquist Court with an opportunity to rethink the Griggs
doctrine. Until that time, dl of the Supreme Court cases deding with disparate
impact had involved objective employment criteria like diploma requirements and
written tests.” In Watson, the Court was confronted with a conflict among the
lower courts about the gpplicability of the disparate impact doctrine to subjective
employment practices, such as arrangements under which decisons to hire and
promote are Ieft to the unguided discretion of individud supervisors. Justice
O’ Connor’ sopinion, for a unanimous eight-member Court,” found nothinginthe
disparate impact doctrine that would alow it be confined to objective practices
like tests and diploma requirements.

Unsurprisingly, perhaps, the Court reached this conclusion without any
meaningful andysis of the vdidity of the disparate impact theory itsdf.?° In a

7 See, e.g.,EEOCv. Rath Packing Co., 787 F.2d 318, 331-32 (8th Cir. 1986); Williams
v. Colorado Sch. Dist. No. 11, 641 F.2d 835, 842 (10th Cir. 1981).

™ Connecticut v. Teal, 457 U.S. 440 (1982) (written test); New York City Transit
Auth. v. Beazer, 440 U.S. 568 (1979) (rule against employing narcotics users); Dothard v.
Rawlinson, 433 U.S. 321 (1977) (height and weight requirements); Washington v.Davis, 426
U.S. 229 (1976) (written test); Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975) (written
test); Griggsv. Duke Power Co., 401 U.S. 424 (1971) (diploma requirement and aptitudetest).

7 1d. at 982-91, 999-1000. Watson was argued after Justice Powell’ s retirement and
before Justice Kennedy’ s appointment.

80 In the course of her opinion for the Court, Justice O’ Connor made the first
genuine effort in the Court’s history to suggest how disparate impact doctrine might be
compatible withthe statute. Subjective employment practices, she pointed out, may in some
cases be infected with “subconscious stereotypes and prejudices.” 487 U.S. at 990.
Discrimination based on such prejudices is arguably within thereach of Title VII’slanguage,
whichforbidsdiscrimination“becauseof” anindividual’ s race, color,religion,sex, ornational
origin. Conventional analysis, however, under which plaintiffs are required to prove
intentional discrimination, might not capture discrimination that occurs when people act on
the basis of prejudices that they are aware of only dimly, if at all. And that, in turn, may
suggest the need to supplement conventional disparate treatment analysis. The Court’s
opinion seems to allude to an argument along these lines, but without pursuing its
implications.Seeid. at 990-91. And it is easy to see why the implications were not pursued.
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portion of her opinion written for afour-Jugtice plurdity, however, O’ Connor did
recognize that the Court’s decison could very well lead to enormous new
pressures for employers to adopt surreptitious quota systems® It is dmost
incredible, but true, that this was the very first time that any disparate impact
opinion by any Supreme Court Justice had even mentioned Section 703(j) of the
statute, which is the statutory provison that is most obvioudy relevant to the
vdidity of digparate impact theory:

Nothing contained in[Title VI1] shdl beinterpreted to require any
employer . . . to grant preferentia trestment to any individud or
to any group because of the race, color, religion, sex, or nationa
origin of such individud or group on account of an imbalance
whichmay exist withrespect to the total number or percentage of
persons of any race, color, rdigion, seX, or nationd origin
employed by any employer . . . in comparison with the total
number or percentage of persons of such race, color, religion,
sex, or nationd origin in any community, State, section, or other
areg, or in the available work force in any community, State,
section, or other area.®

O Connor observed that this provision of the statute clearly ruled out any theory
meking disparateimpact as such illegd,® thus implicitly providing for the first time
something like a legd explanation for the *business necessity” defense that had

Such a theory provides virtually no support for the Court’s previous disparate impact
decisions, all of which involved objective employment criteria.In fact, it suggests that those
decisions may actually have undermined the goal of the statute by encouraging employers
to replace objective criteria with the kind of subjective standards that create opportunities
for the operation of subconscious prejudices. Inducing employers to shift away from
objective tests will, ceteris paribus,almost certainly increasetheincidence of subconscious
discrimination.

8 See, e.g., id. at 993.
8 42 U.S.C. § 2000e-2(j) (1994).

8 See Watson, 487 U.S. at 992.
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appeared without any judification at dl in Griggs. More important, O’ Connor
seemed to recognize that the judicaly created theory of disparate impeact might
have to be scrapped, on legal grounds, unlessit could be shown that it would not
have the effect of inducing employersto grant preferentid trestment in response
to satistical imbalances in their workforces® The plurdity portionof her opinion
contended that this result would not occur because the law provides employers
with ample means to avoid libility when legitimate employment practices are
chdlenged.®> O’ Connor supported this conclusion by pointing to three principal
features of disparate impact doctrine.

Firg, a plantiff is required to identify with specificity the practice that
causes a disparate impact.®® This principle had dways been assumed and never
chdlenged, even by implication, in the Court’s previous opinions. It isimportant
because it helps to prevent employers from being held ligble for satistical
disparities caused by factors that cannot be eliminated or even discovered.
Second, O’ Connor noted that a practice having a disparate impact is nonetheless
permissibleif it is based on alegitimate business reason.®’ This point was Smply
arestatement of Beazer’s clear holding, and it was consastent with the language
from Griggs that the Court had always treated as the halding in that case: a
practice is permissble if it has a “manifest rdationship to the employment in
question.”® O’ Connor was on completely solid ground when she assumed that
Beazer meant what it said and that Beazer wasthe law. Third, O’ Connor declared
that defendants seeking to defend their practice under the “ manifest relationship”

8 Seeid. at 992-93.

8 Seeid. at 991-99.

% Seeid. at 994-97.

87 See Watson, 487 U.S. at 998.

8 Seg, e.g., General Bldg. Contractors Ass'n v. Pennsylvania, 458 U.S. 375, 383n.8
(1982); Teal, 457 U.S. at 446-47; New Y ork City Transit Auth.v.Beazer, 440 U.S. 568, 587 n.31
(1979); Dothard v. Rawlinson, 433 U.S. 321, 329 (1977); Albemarle Paper Co. v. Moody, 422

U.S. 405, 425 (1975); accord Jefferson v. Hackney, 406 U.S. 535, 577 (1972) (Marshall, J.,
dissenting).
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standard need only meet a burden-of-production standard, so that the ultimate
burden of persuasionremains withthe plaintiff at dl times® Although the case law
had been ambiguous on this point, O’ Connor’s conclusion was not the most
naturd reading of the prior cases, and she did not pretend that it was. The
plurdity’ swillingnessto adopt the interpretation more favorableto defendantsthus
suggested a deep discomfort with disparate impact theory itsdlf. Such discomfort
is a legitimate product of the warning that Congress itsdf gave to the courts in
Section 703(j) of the statute.

A year later, by a’5-4 vote, the Court adopted O’ Connor’ s gpproach in
the Wards Cove case.*® This marked the first time that a mgjority of the Supreme
Court had begun to face up to the deep tenson between its disparate impact
jurisprudence and the statute that was supposedly being construed. The Court did
not resolve that tenson, which would have required overruling Griggs. As a
practica matter, however, therewas every reason to think that Wards Cove had
reduced Griggs to an empty shdl, and largely diminated the incentives that the
doctrine of disparate impact had created for employers to adopt surreptitious
quotas.®

8 See Watson, 487 U.S. at 997-98.

% Wards Cove Packing Co. v. Atonio, 490 U.S. 642 (1989). Justice K ennedy joined
the four-Justice Watson plurality to create a majority in Wards Cove.

9 Wards Cove, al ong with several other civil rights cases decided the same Term,
set off afirestormin Congressthat eventually culminated in the Civil Rights Act of 1991. See,
e.g., Roger Clegg, A Brief Legislative History of the Civil Rights Act of 1991, 54La.L.Rev.
1459 (1994). Because space constraints preclude a detailed discussion of the effects of this
statute, | will confine myself to the following remarks. The 1991 act codified the disparate
impact theory, using ambiguous language that could be interpreted to reflect an approach
very closeto that adopted in Beazer and Wards Cove or an approach that would make it
much easier for plaintiffs to prevail in these cases. At the same time, however, the 1991
statute amended Title VIl to allow courts to award damages in disparate-treatment cases, but
did not authorize damages in disparate-impact cases. This created very strongincentives for
plaintiffs to frame cases based largely on statistics as disparate-treatment cases rather than
as disparate-impact cases, and disparate-impact litigation may have been reduced in
significance almost as much as it would have been had Wards Cove had simply been left
untouched. See GlenD. Nager & JuliaM. Broas, Enforcement Issues: A Practical Overview,
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This outcome contrasts with what happened in Johnson. One reason for
the difference may have been that Justice Powd | (who had joined the mgority in
Johnson) was replaced by Justice Kennedly. | doubt that thisis the most Sgnificant
point, however, for Powe | had previoudy made an effort of his ownto restrict the
operation of disparate-impact doctrine.® It ismorereveding, | think, to focus on
the smilarity between the approach that Justice O’ Connor took in Johnson and
the one she advanced in Watson. In the remedid discrimination case, she
expresdy refused on prudentid grounds to consider overruling Weber,*® and
ingtead tried to synthesize Weber and certain Fourteenth Amendment precedents
in a way that might have pushed the law at least dightly in the direction of the
colorblind command of Title VII. In Watson, she impliatly refused to consider
overruling Griggs, and synthesized the precedents in away that pushed the law,
asapractica matter, very substantidly in the direction commanded by the statute.

The difference between how far O’ Connor was willing to push the law
toward afathful interpretation of the statute may have been a function largely of
differences in the precedents with which she was working. In the remedia
discriminationarea, therewas nothing like Beazer to rely on, and no plausble way
to congtrue the existing precedents in away that would produce anything like the
results demanded by Title VII.

Beazer was a Burger Court precedent that had been lying unnoticed for
many years, just waiting for someone to take it serioudy. The Rehnquist Court
findly did o, but that did not imply awillingnessto break sharply with the Burger
Court’ stolerant approachtoward racid favoritiam. Watson and Wards Covedo

54 La. L. Rev. 1473 (1994).
92 See Connecticut v. Teal, 457 U.S. 440, 456 (1982) (Powell, J., dissenting).

% “Noneof the partiesin this case have suggested that we overruleWeber and that
question was not raised, briefed, or argued in this Court or in the courts below. If the Court
is faithful to its normal prudential restraints and to the principle of stare decisis we must
addressonce again the propriety of an affirmative action plan under Title V11 in light of our
precedents, precedents that have upheld affirmative action in avariety of circumstances.”
480 U.S. at 648.
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reflect a pragmatic recognition of the potentialy sweeping consequences of
extending disparate impact doctrine to subjective employment practices. But
Beazer made it easy to cabin the doctrine without making any sharp legal break
withthe past. Watson and War ds Covethereforedo not say muchmore thanthat
the Rehnquist Court waswillingto pushthe law toward fiddlity to the statute when
it was very easy to do.

V. Back totheBurger Court, and Beyond: Fourteenth Amendment
Discrimination

In the area of employment discrimination, the Court’s most important
cases have involved interpretations of the Civil Rights Act of 1964. Outside that
context, equal protectiondoctrine hasgenerated more of the important cases. One
reason for thisis another landmark case from the Burger Court, Regents of the
Univ. of Calif. v. Bakke* which involved a minority quota for seats in a sate
medica school.

A. Preferential Admissionsto Higher Education

In Bakke, four Justices concluded that Title VI of the Civil Rights Act of
1964 forbids such discrimination, relying on the following provision:

No personinthe United States shdl, onthe ground of race, color,
or nationd origin, be excluded from participationin, be denied the
benefits of, or be subjected to discrimination under any program
or activity receiving Federd financid assistance®

Four other Justices broadly concluded that both the statute and the
Condtitution permit the use of “benign” racial quotas and preferences that do not
gigmatize any group or imposethe brunt of their adverse effectsonthose least well
represented in the political process. Writing only for himsdf, Justice Powell

9 438 U.S. 265 (1978).

% 42 U.S.C. §2000d.
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concluded that the statute and the Congtitution forbid blatant quotas, likethose at
issue in the Bakke case itsdf, but adlow more subtle systems of racia
discrimination.

Using much the same technique that the Court would adopt the next year
in Weber, Powdl smply refused to accept the unmistakably clear terms of the
satute. Instead, he claimed to find indications in the legidative history that it would
sometimes be permissible to discriminate againgt whitesin programs covered by
the gtatute. Unfortunately for his position, there were repeated statements by the
bill's mgor proponents, induding Senator Hubert Humphrey, confirming the
obvious propositionthat the statute would forbid discriminationagaingt persons of
any race. Nor was Powell able to produce a single statement by anyone in
Congress indicating that the hill would permit discrimination against any racia
group.

Desperatdly, Powd| pointed to statements which he thought meant that
some members of Congress believed that “the bill enacted condtitutiona
principles”® But this gambit, too, was andyticdly empty. First, none of the
proponents sad that conditutiona principles permit discrimination againgt some
racid groups. Second, the fact that some members of the enacting Congress
believed that the language of the bill was consistent withtheir interpretation of the
Condtitutionhardly impliesthat they believed the meaning of what they wrotecould
be changed if somebody el se interpreted the Condtitutiondifferently. And even if
one accepted the proposition that Congress meant to codify whatever the
condtitutiona case law wasin1964, Powe | himsdlf acknowledged that evenas of
1978 the Court had never “approved preferential classfications in the absence of
proved condtitutiona or statutory violations."’

% 438 U.S. at 285.

% 1d. at 302. See alsoid. at 307 (“ Wehave never approved aclassification that aids
persons perceived as members of relatively victimized groups at the expense of other
innocent individuals in the absence of judicial, legislative, or administrative findings of
constitutional or statutory violations.”)
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Four other members of the Court joined Powd| inrewriting Title VI to say
that recipients of federal funds may discriminate on the ground of race, color, or
nationd originincases whenever amgority of the Supreme Court concludes that
the Condtitutionalows such discrimination. That holding hassincebeenreaffirmed,
making the text of the Civil Rights Act essentidly irrdlevant in subsequent cases.

While the Court held that only its own equal protection doctrine would
determine what kinds of racid discrimination governments would be permitted to
practice, the Bakke Court could not agree on what that doctrine was going to be.
Writing for himsdf alone, Powd| purported to apply traditiona strict scrutiny,
under which dl racid discrimination is forbidden unlessit is“precisdly tailored to
sarve a compelling governmentd interest.”®® He then concluded that a medical
school’s interest in assembling a raddly diverse sudent body is a compdling
interest because it serves the First Amendment goal of promoting the “robust
exchange of ideas.”*® Tuming to the narrow tailoring prong of the test, Powell
endorsed the Harvard admissions approach, which purports to treat race and
ethnicity as one “factor” dong with others, thus making it difficult to prove which
whitesare being rej ected because they are white and whichare being rejected for
other reasons.

Because it is obvioudy meaningless to treat anything asa “factor” unless
it will sometimes be the deciding factor, the Harvard/Powell approach
unquestionably entails racid discrimination. Nor doesit put any meaningful limits
on this racid discrimingtion, as is clear once one actualy thinks about the
implications of Powel’ s soothing comment that those who lose out to preferred
minoritieswill not have been “foreclosed from all consideration” because of ther
race or ethnicity.’°° And lest there be any doubt that Powell thought that the
narrow-tailoring requirement left schools with extraordinarily wide latitude to
discriminate, he helpfully added thet “a court would not assume that a university,

% |d. at 299.
9 1d. at 312-14.

100 |d. at 318 (emphasis added).
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professingto employafacidly nondiscriminatory admissons policy, would operate
it as acover for the functional equivaent of aquota system.”***

For at least two reasons, Bakke settled dmost nothing as a matter of
condtitutiona doctrine. First, Powell’s position was inconsstent with that of the
four other Justices who had reached the congtitutiondl issue, and it was highly
debatable what the “narrowest grounds’ for the Court’ s judgment were under the
Marksrule.!®? Second, Powell’ sreiance onthe First Amendment at the very least
suggested that the reach of the Bakke holding did not extend beyond the redlm of
higher education.

B. Preferential Discriminationin Gover nment Contractsand Licenang

Outs dethe context of university admissons, whichBakkesuggested might
be uniqudy affected by the Firs Amendment, the Burger and Rehnquist Courts
produced aseries of opinions that created as muchuncertainty asBakkeproduced
in thefield of education.

In Fullilove v. Klutznick, the Burger Court upheld afederd statute that
set a 10% quota for minority-owned businesses competing for certain federaly
funded congruction contracts, but the Court could not produce a maority
opinion.'% Inthe 5-4 Wygant decision in 1986, the Rehnquist Court invoked the
Fourteenth Amendment to invaidate a school board’ suse of racid preferencesin
deciding which employeesto lay off, but it wasa so unable to produce a mgority

101 1d. at 317.

102 «“\When afragmented Court decides acase and no singlerational e explaining the
result enjoys the assent of five Justices, the holding of the Court may be viewed as that
position taken by those Members who concurred in the judgments on the narrowest
grounds.” Marks v. United States, 430 U.S. 188, 193 (1977) (quotation marks and citation
omitted).

103 248 U.S. 448 (1980).
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rationale for the result.’®* In 1989, in City of Richmondv. J.A. Croson Co., the
Court splintered again, thistimein a case involving amunicipdity’ s use of aquota
for minority- owned businesses competing for subcontracts on city construction
projects.® In an opinion written by Justice O’ Connor, a 5-Justice mgjority did
agree both that strict scrutiny was the gpplicable condtitutiona standard and that
the city had falled to meet that standard inthis case. The Court, however, was
unable to agree on what would be required for the strict scrutiny standard of
review to be met.

Although Wygant and Croson suggested that the Rehnquist Court was
more skeptical about racia preferences thanthe Burger Court had been, the next
case went in the other direction. Metro Broadcasting, Inc. v. FCC narrowly
upheld afedera programthat sought to create“ broadcast diversity” by usngracia
preferences in the award of broadcasting licenses.!® The Court rejected the use
of grict scrutiny in favor of the more relaxed standard of “intermediate scrutiny,”
and diginguished Croson as a case involving state rather than congressional
action. Justice O’ Connor’ sdissent for four Justicesargued that strict scrutiny was
required for state and federa programs dike, and that this federa program could
not survive such review.

Findly, in Adarand Constructors,’” the Court reviewed a federa
preference programfor minority contractors smilar to theone upheld inFullilove
By avote of 5-4, the Court hdd that strict scrutiny applied, expressy overruled
Metro Broadcasting, and appeared to deprive Fulliloveof precedential force.’®

104 476 U.S. 267 (1986).

105 488 U.S. 469 (1989).

106 497 U.S. 547 (1990).

07 Adarand Constructors, Inc. v. Pefia, 515 U.S. 200 (1995).

198 515 U.S. at 227 (“[A]ll racial classifications,imposed by whatever federal, state,

or local governmental actor, mustbe analyzed by areviewing court under strict scrutiny. In
other words, such classifications are constitutional only if they are narrowly tailored
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But once again the Court was unable to produce amgority opinion defining how
grict scrutiny would operate. Justice O’ Connor’s plurdity opinion seemed to
interpret grict scrutiny as a highly fact-specific inquiry, and hinted that
discrimination againgt certain racia groups is much more likely to survive review
than discrimination against other racia groups.!® Scaia and Thomas, however,
made clear thar view that discrimination in favor of certain minorities should not
be treated differently than discrimination againgt other groups. The case was
remanded so that the courts below could apply a standard of review that the
Supreme Court had not been able to explain.

Throughout the Rehnquist Court period, the Court has been sharply
divided between those who would amost never uphold the use of racia
preferences except to remedy proven discriminaion and those who would
frequently uphold discrimination aimed at benefitting certain raciad minorities
Justice O’ Connor has taken amiddle position in which she applies dtrict scrutiny
onacase-by-case basis. What ismost griking about thisposition, whencompared
with her approachto the ADA and Title VI, is how little concern she has shown
to articulate clear rulesthat can be applied in aconsstent and predictable manner.
Although | do not believe she hasever said so directly, this mayreflect adifference
inher viewsof statutory and congtitutiona adjudication. INnUSAirways, she joined
an opinion with which she disagreed in order to produce a mgority, and
commented that the Court was “merdly interpreting a statute.”**° In the line of

measures that further compelling governmental interests. To the extent that Metro
Broadcastingisinconsistent with that holding, it isoverruled.”); id. at 235(“[T]o the extent
(if any) that Fullilove held federal racial classifications to be subject to a less rigorous
standard [than strict scrutiny], it is no longer controlling. But we need not decide today
whether the program upheld in Fullilove would survive strict scrutiny as our more recent
cases have defined it.”).

109 See, e.g., 515 U.S. at 229-30 (the fact that a person has suffered an injury that
falls squarely within the language and spirit of the Constitutions guarantee of equal
protection “says nothing about the ultimate validity of any particular law”) (emphasis
added); id. at 237 (seeking to dispel the notion that strict scrutiny is “strict in theory, but
fatal in fact”).

110 535 U.S. at 408.
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cases discussed in this section, O’ Connor has been pretty spectacularly unwilling
to join anything with which she has the dightest disagreement, and the pragmetic
interest inarticulating clear rules for the lower courts and regulated parties seems
to be entirely absent.

Such rules have just as much vaue in congtitutional law as they do in
statutory law. In addition, confuson in conditutiond law, like the confusion
produced by this series of racid preference decisons, cannot be cleared up by
Congress. Thiswould seemto suggest that O’ Connor’ s stress on establishing clear
and consgtent rules may bealessimportant dement of her general approachthan
it might seem to be if one looked only at Statutory cases. An illudration of how
much difference there can be between statutory and congtitutional cases is
provided by the Court’s most recent decisionsin the area of racid preferences.

C. Bakke and Grutter

Last year, the Court findly put an end to aquarter century of uncertainty
about the conditutiondity of racia discrimingtion in universty admissons.
Responding to a circuit split about the implications of the splintered result in
Bakke, the Court reviewed cases involving preferentiadl admissons to the
Universty of Michigan's undergraduate college and to its law school. These
decisons can be summarized quite succinctly: the Court adopted Justice Powell’s
postionin Bakke as the law of the land.

InGratzv. Bollinger,!* the undergraduate college had used amechanical
gystem that gave certain minorities a fixed number of bonus points in the
admissons process. Ina5-4 opinionwritten by Chief Justice Rehnquist, the Court
applied drict scrutiny and invaidated the sysem, muchas Powell had rej ected the
mechanica quotain Bakke. In the more significant case involving the law schoal,
Grutter v. Bollinger,2 Justice O’ Connor wrote a 5-4mgjority opinionupholding
a system in which certain minorities had their race treated as a “plus factor” in

11 123 S, Ct. 2411 (2003).

12 123 S, Ct. 2325 (2003).
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admissons.

The Court’ sopinion in Grutter summarized Powd|’ s postion in Bakke,
and expresdy adopted it. The crucial elements were as follows. Firg, the law
school advanced its educational interest in a “diverse sudent body” as the
compelling governmental interest that judtified its policy of ensuring the admission
of a“criticd mass’ of blacks, certain selected Higpanics, and American Indians.
The Court deferred to this educationa judgment, dludingto “aspecial nicheinour
condtitutiond tradition” occupied by universtiesand citing Powell’ srelianceonthe
First Amendment.**® The Court added that it was also influenced by itsview of the
importance to society of producing a racidly diverse cadre of future leaders.
Second, the Court hdd that the law school’s program was narrowly tailored
because it entailed the “individudized consideration” of applicants, in which
characterigtics other than race were considered dong with race and in which a
rejected goplicant fromadisfavored raceisnot “foreclosed fromall consideration
for that seat Ssmply because he was not the right color or had the wrong
surname.”

The Court’ sopinionre ected the propositionthat the school wasrequired
to begin by exhaudting the useof race-neutral dternativesthat might have achieved
its recid divergity gods. One obvious and facidly race-neutral dternative would
have beento hold anadmissons lottery among dl gpplicantswho had theminmum
qualifications deemed necessary for successful law school performance; another
dternative would have been to decrease the emphasis for al applicants on
undergraduate GPA and LSAT scores. The Court specificaly reected the
proposition that the school was required even to consder achieving the desired
diversty by means that “would require adramatic sacrifice of . . . the academic

13 1d. at 2339.

14 1d. at 2345-46 (quoting Powell’s opinion in Bakke, 438 U.S. at 318) (emphasis
added).

42



© Nelson Lund 2004. All rights reserved.

quality of all admitted students”5

Fndly, the Court acknowledged that a*“core purpose’ of the Fourteenth
Amendment was to diminate governmentally imposed racia discrimination, and
inferred from this that discriminatory programs like the one at issue in this case
must be “limited in ime” and must have a “logicd end point.”*'® No time limits
were imposed, however, and the Court seemed to imply that racia preferences

15 123 S, Ct. at 2345. The “dramatic sacrifice” of what the Court calls “ academic
quality” that would result from decreasing the emphasis on undergraduate GPA and LSAT
scores was illustrated by statistics based on the record in the case. For example:

From 1995 to 2000, the median LSAT score of the underrepresented
minority groups has been lower than the median LSAT score of
Caucasians by approximately seven to nine points.

Grutter v. Bollinger, 137 F. Supp. 2d 821, 864 (E.D. Mich. 2001) (footnote omitted). Similarly:

Majority applicants with an A average and LSAT over 164 enjoy
admission rates over 40%. Astheir grades slide to ahigh B average and
an L SAT over 164, their admission rates drop to around 20%. Below a 164,
majority applicants are not admitted at a rate any more than 10%,
regardless of their grade point average. ... By comparison, designated
minorities are not only considered, but admitted in rates over 60%, and
usually over 80%, with LSAT scores down to 154 and grade point
averagesin the low B range.

Grutter v. Bollinger, 288 F.3d 732, 797 nn.22-23 (2002) (Boggs, J., dissenting).

The magnitude of the “plus factor” forraceinthe Michigan admissions processis
also suggested by the following:

Taking amiddle-range applicant withan LSAT score 164-66 and a GPA of
3.25-3.49, the chances of admission for a white or Asian applicant are
around 22 percent. For an under-represented minority applicant, the
chances of admission (100%) would be better called a guarantee of
admission.

Id. at 797.

116 123 S, Ct. at 2346.
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might be used forever if certain minorities continued to be disproportionately
screened out by demanding standardsof what the Court called “ academic qudlity.”
The Court did require “periodic reviews’ to determine whether racial
discrimination is il needed to achieve the desired diversity, but seemed to leave
it completely up to the schools to determine how much diversity they want and
whether racid discrimination is needed to achieve that much diversity.*’

The Grutter opinionpurportsto goply afamiliar conditutiond test, but in
fact radicdly transforms its meaning. “Strict scrutiny” now means virtudly no
sorutiny, at least as to universty admissons policies that discriminate against
certain races, such as whites and Asans. To put the point another way, Grutter
creates a safe harbor for such discrimination that extends over the whole ocean,
except for one litle cove that contains drictly unbending quotas and absolutely
mechanica preferenceslike those a issue in Bakke and Gratz

Although the Grutter opinion plausibly contends thet its holding isnot in
direct conflict withany previous holdings of the Court, this should not be alowed
to obscure how redicdly it reshapes the congtitutiona standard of review. The
Court’ s response to a few of the objections raised in the dissenting opinions will
illustrate how the doctrine has changed.

Fird, as Justice Thomas points out, the Court had previoudy approved
governmental racia discriminationonly inthe service of two “compdling interests’:
nationa security during wartime and providing aremedy for past discriminationby
the government. In Grutter, the Court findsa compelling stateinterest in a public
lawv school’s desire to effect margind changes in the nature of classroom
discussions and related educational activities. This is epecidly striking when

U7 «\wWe take the Law School at its word that it would ‘like nothing better than to
find a race-neutral admissions formula’ and will terminate its race-conscious admissions
program as soon as practicable.” Id. at 2346 (quoting Respondents’ Brief). The Court went
on to say that it “expects” racial preferences to become unnecessary within 25 years. Id. at
2347. Contrary to Justice Thomas’ suggestion,id. at 2350-51, | do not think the Court “held”
that preferences would become unconstitutional within that period. Rather, the Court seems
to have indulged itself in abit of speculation whose significance, if any, is afunction of the
Justices’ clairvoyance.
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combined with the Court’s refusd to require the Michigan law school even to
congder reaxing the highly selective academic standards it applies to most
goplicants. The “compdling” state interest isonly adesire to make marginad and
Speculative educationa improvements without compromising the school’s
percelved datus as an dite inditution.

Thisisagrange and nove use of the term*compdlinginterest.” Thomas
notes that 10% of the nation’s states have no public law school at dl and only
three other states maintain schools that are comparable to Michigan's in terms of
perceived status and selectivity. How exactly isit that Michiganhasa*compdling”
interest in having any public law schooal at dl, let done a highly sdlective one, let
aone ahighly sdective onethat uses radicdly different admissons standards for
different racid groups? We are never told. Furthermore, the supposedly
compeling nature of the state's interest in maintaining an inditution of this kind
becomes even harder to imagine whenone considersthe facts a) thet lessthan 6%
of gpplicants to the Michigan bar are graduates of the Michigan Law School; b)
that only 27% of the studentsat the law school are fromMichigan; and c) that less
than 16% of the school’ s tudentsremaininthe state after graduation. “Compelling
date interest” now seems to mean a governmenta desire of which the Court
approves.

Second, the Court’ s refusa to require the law school to consder facidly
race-neutral methods of increasing racia diversity contrasts quite srikingly withits
decisonin United Sates v. Virginia.**® In that case, the Court required an dl-
male military school to admit women despite the school’ s contentionthat doing so
would requireit to adopt |ess effective educational methods and would change the
character of the inditution. Although that case applied the supposedly more
relaxed standard of “intermediate scrutiny,” cong derations of academic freedom
and the Firs Amendment were given no apparent weight in the Court’s andlysis.
The mgority ignored Justice Thomas' discussion of United States v. Virginia,
and certainly did not rebut the inference that gtrict scrutiny is now less rict than
intermediate scrutiny was in that case.

118 518 U.S. 515 (1996).
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Third, the Court says tha “outright racid baancing [ ] is patently
uncondtitutiond ,"**° and accepts without questionthelaw school’ sdamthat it was
not engaged in such balancing. Thiswould beless striking wereit not for the fact
that Chief Justice Rehnquist’s dissenting opinion proves beyond any reasonable
doubt that the law school was in fact engaged in outright racia balancing. Over a
period of severd years, the school admitted the favored minorities in amost
perfectly exact proportions to the proportion of each in the applicant pool.
Furthermore, it was able to achieve this result only by tresting some of these
minorities very differently than others.

The Court made no effort to explain how the school’s “critical mass’
rationae for its programcould lead it to admit twice as many blacks as Hispanics,
or why it chose to rdax its admissions sandards for blacks much more than for
Hipanics.?° The mgjority responded to Rehnquist by noting that the statistics on
actua enrollment showed more variaionthanthe statisticson admissions. But that
is obvioudy a result of the fact that the school has little ability to control which
admitted students actudly enrall. What the school could completely control—who
was admitted and who was rejected—was amost perfectly controlled to reflect
the racid balance in the applicant pool. The Court’s response to Rehnquist
contains nothing to undermine his conclusion that the school’s “alleged goa of

119 123 S, Ct. at 2339 (citations omitted).
120 For example,in 2000, 12 Hispanics who scored between
a 159-160 on the LSAT and earned a GPA of 3.00 or
higher applied for admission and only 2 were admitted.
Meanwhile, 12 African-Americans in the same range of
qualifications applied for admission and all 12 were
admitted. Likewise, that same year, 16 Hispanics who
scored between a 151-153 on the LSAT and earned a
3.000r higherapplied for admission and only 1ofthose
applicants was admitted. Twenty-three similarly
qualified African-Americans applied foradmission and
14 were admitted.

Id. at 2367 (Rehnquist, J., dissenting) (citations omitted).
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‘critical mass isSmply asham."#

Themgority’ srgection of Rehnquist’s anadlyss—or more accurady, his
unrebutted demonstration—together withitsreshaped conception of acompeling
governmenta interest, effectively reduces strict scrutiny to something like retiond
bassreview. So long as the Court can imagine or hypothesize some connection
between agovernment’ sdecisionand some purposeof whichthe Court approves,
it can now be upheld. And this is SO even in a case where it is proven that the
government is actualy engaged in a sham that conceals a practice that the Court
itsalf saysis“patently uncongtitutiona %2

The precedent to whichGr utter bears the greatest formd resemblanceis
Plessy v. Ferguson.'® As in Grutter, the Plessy Court acknowledged that the
object of the Fourteenth Amendment “was undoubtedly to enforce the absolute
equdlity of the two races before the law.”*** Notwithstanding this admission,
however, Plessy held that racia segregationlawswere conditutiondly permissible
if they pass the following test: “[E]very exercise of the police power must be
reasonable, and extend only to such laws as are enacted in good faith for the
promotion of the public good, and not for the annoyance or oppression of a

12114, at 2367 (majority opinion). Cf. Johnson, 480 U.S. 662-64 (Scalia, J., dissenting)
(contending that the characterization of the facts in the case by the majority and by Justice
O’ Connorwereinconsistent with factual findings by whichthe Court was bound under Fed.
R. Civ. P. 52(a)).

122 justice Scalia suggests in his dissent that Grutter leaves the law so unclear as
to invite a host of new lawsuits. 123 S. Ct. at 2349-50. For the short term, at |east, this seems
to me to be incorrect. The Court has madeit quite clearthat aschool need do little more than
say the word “diversity” and make sure that somebody purports to conduct at least a pro
forma“holistic” review of every applicant’s file. In the longer term, the Court may indeed
expect and desire new lawsuits, which will give it the opportunity to decide whether racial
preferences continue to be a good policy for the nation or not.

123 163 U.S. 537 (1896).
124|d. at 544. Similarly, the Grutter Court acknowl|edged that a “ core purpose of the

Fourteenth Amendment was to do away with all governmentally imposed discrimination
based on race.” 123 S. Ct. at 2346 (quoting Palmore v. Sidoti, 466 U.S. 429, 432 (1984)).
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paticular class.”'® Thisis essntidly the same test deployed in Grutter, which
treated the Michigan Law School’ s diversity plan as a reasonable means toward
the “important and laudable’ god of promoting classroom discussions that are
“livlier, more spirited, and Smply more enlightening and interesting.”*2°

The Plessy Court wasdso plainly concerned withthe adverse effectsthat
might flow from judicid interference with a practice that was highly vaued by
important eementsof the ditizenry.*?” Smilarly, the Grutter Court emphasizedits
view that it is cruddly important to our society—and especidly to American
business and the American military—to ensure that more people of certain racia
backgrounds attend what are perceived to bedite schools.!?® And, likethe Plessy
Court, Grutter accepted thegovernment’ sutterly implausble and unsubstantiated
claims about the purpose of the challenged practices.!*®

The Plessy decison, of course, included a lone dissent from Justice
Harlan, disputing the mgority’s legd andyss and doquently chalenging the
magority’ sview that enforced segregationwould promote racia harmony. Grutter

125 163 U.S. at 550.
126 123 S. Ct. at 2339 (quoting the District Court).

121 «|_egislation is powerless to eradicate racial instincts, or to abolish distinctions

based upon physical differences, and the attempt to do so can only result in accentuating
the difficulties of the present situation.” 163 U.S. at 551.

128 See 123 S. Ct. at 2340-41.
129 We consider the underlyingfallacy of the plaintiff’s
argumenttoconsistin the assumption that the enforced
separation of the two races stamps the colored race
with a badge of inferiority. If this be so, it is not by
reason of anything foundintheact, but solely because
the colored race chooses to put that construction upon
it.

163 U.S. at 546. Cf. supra notes xxand accompanying text (discussing the Grutter majority’s
response to Chief Justice Rehnquist’s dissent).
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provoked an equaly eoquent, and much better reasoned, dissent from Justice
Thomas.™* Although | find mysdlf in agreement with Thomas' views about the
pernicious effects of programs like the one at issue in Grutter,*3! the maority
opinion probably does reflect the dominant opinion in contemporary dite culture.

The extraordinary breadth of the elite consensusisillustrated by Richard
Epgtein’s heroic effort to reconcile support for governmenta racia preferences
withlibertarian principles*? Professor Epstein rightly calls hisa“shaky” defense,
for it requires him to contend that a government agency should be allowed to
engage in racid discrimination, notwithstanding the obvious public choice
objections and the obvious historical evidence that confirms these objections.
Professor Epstein’s response begins with the libertarian premise that racia
discrimination by private actors ought to be alowed and with the andytica point
that free markets will place sgnificant congtraints on irrationd discrimination:

| have noted the close andytica connection between the
antidiscrimination norm and the presence of monopoly power.
The former should beused asaneffort to limit the state as well as
private use of monopoly power. On this view, however, the
antidiscrimination principle has no role to play to the extent thet it
isinvoked to limit the ordinary principle of freedom of association
as it gpplies to those private individuas and firms that do not
possess any monopoly power & dl. . . . [O]nce any individud or

1% For acritique of thelegal reasoning in both the majority and dissenting opinions
in Plessy, see Nelson Lund, The Constitution, the Supreme Court, and Racial Politics, 12
Ga.St.U.L.Rev.1129(1996). For the reasons discussed above, | believe that Thomas' legal
critique of the Grutter majority is sound. Thomas’ analysis of the likely consequences of the
majority’ s decision, moreover, is much more detailed than the conclusory statementsin the
anal ogous passages in Harlan’ s Plessy dissent.

181 Space constraints preclude a discussion here of the effects of racial preference
programs.

182 Richard A. Epstein, A Rational Basis for Affirmative Action: A Shaky but
Classical Liberal Defense, 100 Mich. L. Rev. 2036 (2002).
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inditutionis stripped of that monopoly power, then everyone else
finds thelr strongest protection in the power to go elsewhere if
they do not like the terms and conditions on which any one
provider choosesto offer some goodsor services. Free entry thus
becomes the low-cost antidote to discrimination and abuse in
competitive settings.

Accepting these starting points, how can one judtify discriminationby the
greatest monopoaly of al, the government? Professor Epstein’s surprising answer
is that government universities are adequately and appropriately disciplined by
competition from private inditutions, many of which have voluntarily decided to
engage in such discrimingtion. In order to evauate this argument, one ought to
consder the fact that what we have here is competition between government
agenciesstaffed by self-perpetuating groups of life-tenured professorsononeside,
and tax-exempt, nonprofit, government-subsidized inditutions staffed by sdf-
perpetuating groups of life-tenured professors on the other. To say the least, such
competition does not curtall irrationd and ill-motivated discriminationinthe same
way as competition among business firms whose owners suffer real economic
consequences whenthey engage in irresponsible behavior. Indeed, alitle glimpse
of the redity underlying Michigan's professons of good faith was provided in the
testimony of the former admissions director a the law school:

Hetedtified that faculty members were*breathtakingly cynicd” in
deciding who would qualify as a member of underrepresented
minorities. An example he offered was faculty debate as to
whether Cubans should be counted as Hispanics: One professor
objected on the grounds that Cubans were Republicans >

Sure enough, Cubans were excluded fromthis government-operated law school’ s
diversity program.*3*

188 123 S. Ct. at 2373 (Kennedy, J., dissenting).

13 Grutter v. Bollinger, 137 F. Supp. 2d 821, 824 n.1 (2001) (“African American,
Native American, Mexican American and mainland Puerto Rican students . . . are identified
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Even in the business world, the “voluntary” nature of racia preference
programsis something of amyth, asthe factsin Weber richly illusrae*® Andin
law schools, these programs are effectively mandatory. A school that refused to
employ racia preferences would ingtantly be threastened with disaccreditation by
the American Bar Association,?3® a government-

in University of Michigan Law School documents as the groups which receive special
attention in the admissions process.”).

1% See Weber v. Kaiser Aluminum & Chem. Corp., 415 F. Supp. 761, 765 (1976):

Thereis no evidencethat Kaiser, inincorporating this quota systemin the
1974 Labor Agreement, did so with aview toward correcting the effects of
prior discrimination at any of the fifteen plants to which the system had
application. Tothecontrary, it appears that satisfying the requirements of
[the U.S. Department of Labor], and avoiding vexatious litigation by
minority employees, were its prime motivations.

1% The ABA would invoke procedural Rule 11(b), which provides:

If ... the [Accreditation] Committee determines that the school has not
demonstrated compliance with the [Accreditation] Standards, the school
may berequiredto appear at a hearing before the Committee to be held at
a specified time and place to show cause why the school should not be
required to take appropriate remedial action, placed on probation, or
removed from the list of law schools approved by the Association.

The applicable substantive rule would be Accreditation Standard 211, which provides:

Consistent with sound legal education policy and the Standards, a law
school shall demonstrate, or have carried out and maintained, by concrete
action, acommitment to providing full opportunities for the study of law
and entry into the profession by qualified members of groups, notably
racial and ethnic minorities, which have been victims of discrimination in
various forms. This commitment typically includes a special concern for
determining the potential of these applicants through the admission
process, special recruitment efforts, and aprogramthat assists in meeting
the unusual financial needs of many of these students, but a law school
is not obligated to apply standards for the award of financial assistance
different from those applied to other students.
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designated monopolist whose approval is needed before alaw school’ sgraduates
can be admitted to the bar in many states™’ Given the severe adverse
consequences that most schools would suffer if there were even a threat of
disaccreditation, it is no surprise that everyone “voluntarily” does just what this
government-designated accrediting monopolist wants done.** Thus, Professor
Epgtein’s“classca liberd” defense of governmentaly imposed racia preferences
is even shakier than he acknowledges.

His conclusion, however, is one that enjoys nearly universal approbation
among his professiona peers. Indeed, our dlite culture isadmaost monadlithicaly in
favor of racia preferences, at least in public. This apparent consensus may be

Becauseof thelargegapsin academic qualificationsamong variousracial groups, which was
dramatically illustrated in the record of the Michigan litigation, very few schools (if any)
could satisfy the ABA that they had demonstrated a sufficient “commitment” without the
use of racial preferences. Nor does the ABA ever seem to have considered that such
preferences might be inconsistent with Accreditation Standard 210(a), which provides:

A law school shall foster and maintain equality of opportunity in legal
education, including employment of faculty and staff, without
discrimination or segregation on ground of race, color, religion, national
origin, sex, or sexual orientation.

137 See, e.g.,KennethL.Karst, The Revival of Forwar d-Looking Affirmative Action,
104 Colum. L. Rev. 60, 71 n.60 (2004) (noting that many states limit bar admission to graduates
of school’s accredited by the American Bar Association). See also
http://www.abanet.org/legal ed/accreditation/abarole.html (“ TheCouncil of theABA Section
of Legal Education and Admissions to the Bar is the United States Department of Education
recognized accrediting agency for programs that lead to the first professional degree in
law.”).

18 gee, e.g., Stewart E. Sterk, Information Production and Rent-Seeking in Law
School Administration: Rules and Discretion, 83B.U.L.Rev.1141,1145n.9 (2003) (“ Failure
to become accredited is aserioushandicapto alaw school’ s ability to attract students.”). See
also Ronald A . Cass, The How and Why of Law School Accreditation, 45 J. Legal Educ. 418
(1995) (arguing that ABA accreditation rules reduce competition among law schools); id. at
425 (suggesting that the actions of accreditors “will conform far more closely to conduct that
increases the power, prestige, and perquisites of accreditors—and of professional groups
with the greatest affinity to, access to, and control over the accreditors—at the expense of
other actors, including those whose interests accreditation ostensibly serves.”).
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somewhat mideading, inasmuch as opponents of racid preferences are routindy
treated asracists or at best disgustingly insensitive mora dullards. Perhaps some
who publicly acquiesceinthe views of their rather domineering peersdo not redly
share those views. In any event, the same dlites who so strongly defend today’ s
racid preferences are equaly merciless in ther condemnation of Plessy’s
endorsement of enforced racial segregetion. It is worth recdling, however, that
enforced segregation was strongly supported by the dominant ditesof the Plessy
era, in both the South and the North and in both conservative and progressive
cirdes™ Today's progressives support a different kind of racia discrimination
than those of a century ago, and one that has surely been much less pernicious.
Sill, it remains to be seenwhether our ditethinkerswill eventualy attract the same
kind of contempt that they now express for the views of their predecessors.

V. Concluson

The Rehnquist Court’s pragmeatism has led to results that are generdly
conservative, in agpecia sense of the term. In the area of racid preferences, the
Burger Court had established several radicdly questionable precedents. Although
the Rehnquist Court hasdisplayed anintenseinterest in this area, as measured by
the number of cases and the hot rhetoric used by some of the Justices, the Court
has not dearly overruled a Sngle Burger Court decison. And despite signs of
increased skepticism within the Court about the Burger Court’s gpproach to this
issue, only one Rehnquist Court decisonactudly put any sgnificant curbs on this
kind of racid discrimingtion. That occurred in the area of disparate impact
doctrine, but the restrictions were based largely on the reaffirmation of a Burger
Court decison that interpreted Griggs very narrowly.

This conservative approachto highly questionabl e precedents appears to
be a reflection of a more generdly pragmatic approach to civil rights law. In
applying the ADA, for example, the Court has entirely avoided the kinds of

1% gSee, e.g, Sarah H. Cleveland, Powers|Inherentin Sovereignty: Indians, Aliens,
Territoriesand the Nineteenth Century Origins of Plenary Power over Foreign Affairs, 81
Tex. L. Rev.1,258-62 (2002); WilliamForbath, Caste, Class, and Equal Citizenship, 98 Mich.
L. Rev. 1, 49-53 (1999)
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freewheding interpretations that one finds in Burger Court cases like Griggs and
Weber. When confronted with genuine ambiguities in the statute, however, the
Court has seemed willing to choose the less well-reasoned legd andysswhen it
looks better in pragmatic terms, and has sometimes been pretty forthright abbout
its willingness to devise its own practica way of balancing competing statutory
gods.

The essentidly pragmatic nature of the Court’ s versionof conservatismis
epecidly vighle inits recent decisonin Grutter v. Bollinger. Confronted with
the controversia issue of racia preferences in university admissions, the Court
adopted a pogtion previoudy articulated by one Judtice in the Burger Court’s
Bakke decison. Notwithstanding thislink with the past, Grutter transformed the
traditional gtrict scrutiny test for racia discrimingtion. At least in the context of
admisson to universties, the test now entalls virtudly no scrutiny at dl if the Court
believesthat aparticular fromof racid discriminationis good for Americansociety.
That is an entirdly pragmatic approach, and it is consarvative chiefly in the rather
gpecidized sense that the Court has not yet determined whether to adopt a
amilaly laitudinarianapproachto racia preferences outside the context of higher
education.



