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Abstract
Life without parole (LWOP) has displaced the death penalty as the distinctive American
punishment. Although the sentence scarcely exists in Europe, roughly 40,000 inmates are
serving LWOP in America today. Despite its prevalence, the sentence has received little
academic scrutiny. This has begun to change, a development sparked by a pair of Supreme
Court cases, Graham v. Florida (2010) and Miller v. Alabama (2012), which express Europeanstyled reservations with America’s embrace of LWOP. Both opinions, like the nascent academic
commentary, lament the irrevocability of the sentence and the expressive judgment purportedly
conveyed—that a human being is so incorrigible that the community brands him with the mark
of Cain and banishes him forever from our midst. In the tamer language of the Graham opinion,
LWOP “forswears altogether the rehabilitative ideal.”
This Article tests whether that phrase is a fair characterization of LWOP today, and
concludes that the Graham Court’s treatment of LWOP captures only a partial truth. Life
without parole, the Article argues, is a conflicted punishment. The community indulges its thirst
for revenge when imposing the sentence, but over time softer impulses insinuate themselves.
LWOP is in part intended as a punishment of incalculable cruelty, more horrible than a prison
term of many years, and on par with or worse than death itself. In practice, however, LWOP also
emerges as a softer punishment, accommodating a concern for the inmate’s humanity and a hope
for his rehabilitation.
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There is a point in the history of society when it becomes so pathologically soft and
tender that among other things it sides even with those who harm it, criminals, and does this
quite seriously and honestly. Punishing somehow seems unfair to it, and it is certain that
imagining “punishment” and “being supposed to punish” hurts it, arouses fear in it. “Is it not
enough to render him undangerous? Why still punish? Punishing itself is terrible.”
Friedrich Nietzsche, Beyond Good and Evil, paragraph 201.
A sentence of life imprisonment without parole, however, cannot be justified by the goal
of rehabilitation. The penalty forswears altogether the rehabilitative ideal. By denying the
defendant the right to reenter the community, the State makes an irrevocable judgment about that
person's value and place in society.
Graham v. Florida, 130 S.Ct. 2011, 2029-2030 (2010).
Introduction
In his 1979 polemic defending the death penalty, at a time when the practice had almost
ceased in the United States, Walter Berns despairingly invoked Nietzsche’s critique of the
“pathologically soft” last man. 1 Berns argued that only a squeamishness about, and even
aversion to, punishing criminals could explain the direction of American attitudes to the death
penalty. A little more than three decades later, this lament seems dated. Within years of the
publication of his book, the constitutionality of the death penalty was firmly established, and its
practice surged: so much for the soft American. Recent years have witnessed declining numbers
of executions, 2 and formal abolition of the practice in a few states, 3 perhaps hinting that Berns’s

1

WALTER BERNS, FOR CAPITAL PUNISHMENT: CRIME AND THE MORALITY OF THE DEATH PENALTY 152 (1979).
See infra at text accompanying note 89.
3
See Samuel Gross, David Baldus and the Legacy of McCleskey v. Kemp, 97 IOWA L. REV. 190, 1922 n.95 (2012)
(counting five states formally abolishing the death penalty since 2007).
2
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predictions are belatedly coming true. But this would fail to account for the most notable
development in American criminal justice: the rise of life without parole.
Life without parole, known in the parlance of criminology by the infelicitous acronym
LWOP, is today the distinctive American punishment. Countless pixels are still spent in the
study of capital punishment, but academics in this regard are characteristically out of touch with
reality. 4 The death penalty, as an inflicted punishment, has receded over the past decade.
Furthermore, the perennial charge that the death penalty distinguishes America from the rest of
the world betrays a European focus; China and Japan, the second and third largest economies in
the world, still practice this punishment. 5 What distinguishes the American criminal justice
system, and brands it as distinctively harsh by comparison with the civilized and even
uncivilized world, is the frequency with which it banishes its own citizens to cages for the
duration of their lives, and with no pretense of offering a legal mechanism for freedom.
Such a punishment, although only recently implemented on a grand scale, was conceived
centuries ago. The 18th century Italian Cesare Beccaria is widely praised for criticizing the death
penalty, but less emphasized in the tributes to his wisdom is his enthusiastic embrace of
“perpetual enslavement” as an alternative. 6 Beccaria’s avowed intention was to replace the death
penalty with a punishment worse than death itself, and thus with even greater deterrent effect
upon would-be criminals. Europeans today widely subscribe to Beccaria’s rejection of the death

4

A search in the westlaw jlr database of “death penalty” and date (2012) generates 1287 hits. A search of (life /5
parole) and date (2012) generates 294. The first book-length treatment of LWOP was published in 2012. CHARLES
J. OGLETREE, JR. AND AUSTIN SARAT (EDS.), LIFE WITHOUT PAROLE: AMERICA’S NEW DEATH PENALTY? (2012).
Prior to that, some of the most perceptive academic commentary was in the form of student notes. See Note, A
Matter of Life and Death: The Effect of Life-Without-Parole Statutes on Capital Punishment, 119 HARV. L. REV.
1838, 1840 (2006) (“Harvard Note”); Julian H. Wright, Jr., Life-Without-Parole: An Alternative to Death or Not
Much of a Life at All?, 43 VAND. L. REV. 529, 548 (1990).
5
See Retentionist Countries, Death Penalty Info. Ctr., http:// www.deathpenaltyinfo.org/abolitionist-andretentionist-countries (last visited February 18, 2012). India, the world’s second most populous country, still
preserves the death penalty in its criminal law, although the sentence is rarely imposed.
6
See infra at text accompanying notes 17 to 24.
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penalty, but many nations regard LWOP as so cruel as to be inconsistent with human dignity;
those nations that permit it limit its scope to the narrowest of cases. 7 In America, LWOP has
soared in popularity precisely as the death penalty has waned. Elected officials regularly
embrace LWOP, often as an alternative to the death penalty, emphasizing the sentence’s
profound harshness. This complicates the narrative proposed by Walter Berns, for any nation
capable of employing a punishment so cruel as to be rejected by the “civilized world” would
seem to be safe from the charge of “pathological softness.”
A pair of recent Supreme Court cases, Graham v. Florida 8 and Miller v. Alabama, 9
arguably portends a trans-continental convergence of views on LWOP. Both opinions express
reservations with America’s robust adoption of LWOP, noting the features of the sentence that
give so many Europeans pause. It is not simply the purported irrevocability; it is also the
expressive judgment implied—that a human being is so awful that we brand him with the mark
of Cain, banish him from our midst, and pronounce at an end our interest in him and his capacity
for improvement. In an older Jewish tradition, it is tantamount to sitting shiva for one who is
alive, but who has so shamed the community that it conducts what are in effect funeral rites. Or
in the legalistic language of the Graham opinion, LWOP “forswears altogether the rehabilitative
ideal.” 10
This Article focuses on that phrase and tests whether, as much academic commentary
assumes, 11 it is a fair and complete characterization of LWOP today. It argues that the Court’s

7

See infra at text accompanying notes to 40 to 59.
130 S.Ct. 2011 (2010).
9
132 S.Ct. 2455 (2012).
10
130 S.Ct. at 2029-2030.
11
See, e.g., Barry C. Feld, Adolescent Criminal Responsibility, Proportionality and Sentencing Policy: Roper,
Graham, Miller/Jackson and the Youth Discount, 31 LAW & INEQUALITY 263, 301 (2013) (“a LWOP sentence
effectively extinguishes the offender’s life”); Ashley Nellis, Tinkering With Life: A Look at the Inappropriateness of
Life Without Parole as an Alternative to the Death Penalty, 67 U. MIA. L. REV. 439, 457 (2013) (“in both an
execution and a life sentence without the possibility of parole there is no hope for redemption or reform”); Josh
8
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treatment of LWOP captures only a partial truth. LWOP is intended as a punishment of
distinctive cruelty, more horrible than a prison term of many years, and on par with or worse
than death itself. In practice, however, LWOP emerges as a softer punishment, accommodating
a concern for the inmate and a hope for his rehabilitation. LWOP, viewed in both aspects, is a
conflicted punishment, inspired by a congeries of penological goals, including rehabilitation.
One might, with some fairness, argue that LWOP is not simply conflicted, but incoherent, as its
practical effect is to incarcerate physically decrepit and morally reformed men long after the
community’s hatred has evaporated: if the crime was so horrible, why not simply execute the
criminal; but if not resorting to the ultimate punishment, why not provide a clear legal
mechanism for release at some point? 12 LWOP, the Article argues, is the synthesis of the
retributive impulse that would otherwise result in the death penalty, with a rehabilitative impulse
Nietzsche describes as pathological softness. Others, of course, recognize it as a reflection of
our moral progress.
A brief road map will suffice. Section I sketches the history of LWOP, from its
philosophical origins centuries ago through its modern European rejection, enthusiastic

Bowers, Mandatory Life and the Death of Equitable Discretion, in OGLETREE & SARAT, supra note 4 (“once we
scratch the surface, it becomes less clear that LWOP is definitively milder than [the death penalty]”); Jessica S.
Henry, Death in Prison Sentences: Overutilized and Underscrutinized in OGLETREE & SARAT, supra note 4
(preferring the acronym “DIP” [“death in prison”] to LWOP and arguing that “DIP sentences deny the humanity of
the offender’); Richard A. Bierschbach, Proportionality and Parole, 160 U. PA. L. REV. 1745, 1764 (2012)
(likening LWOP to a “life with hopelessness”); William W. Berry III, More Different Than Life, Less Different Than
Death: The Argument for According Life Without Parole Its Own Heightened Review Under the Eighth Amendment
After Graham v. Florida, 77 OHIO ST. L. J. 1109, 1127 (2010) (LWOP “extinguishes the opportunity for redemption
and reform”); Michael M. O’Hear, The Beginning of the End of Life Without Parole, 23 FED. SENT. R. 1 (2010) (“If
the capacity for change and moral growth is regarded as a core attribute of humanity, then LWOP might be seen as a
profoundly inhumane punishment—as a denial of the offender’s capacity to live a fully realized life”); Catherine
Appleton and Brent Grever, The Pros and Cons of Life Without Parole, 47 BRIT. J. CRIMINOLOGY 597, 611 (2007)
(“LWOP removes any prospect for change and is therefore fundamentally inhumane.”). Journalistic critiques of
LWOP are often caustic, likewise lamenting the sentence’s repudiation of hope, rehabilitation, and human dignity.
See, e.g., David R. Dow, Life Without Parole is a Terrible Idea, THE DAILY BEAST, April 12, 2012, at
http://www.thedailybeast.com/articles/2012/04/27/life-without-parole-is-a-terrible-idea.html.
12
The point is also made by Robert Blecker, who almost alone among scholars criticizes LWOP from a retributivist
perspective as inadequate punishment. See Adam Liptak, Serving Life With No Chance of Redemption, N.Y. TIMES,
Oct. 5, 2005 (quoting Blecker). Blecker’s work is considered infra at text accompany note 292.
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American embrace, and recent judicial reservations. Sections II and III test the proposition, first
articulated in Beccaria and now presumed in Graham and Miller, that LWOP expresses
unmitigated revulsion. Section II collects supporting evidence, in the rhetoric of hatred that
surrounds an LWOP sentence, and argues that LWOP is a modern analog to the ancient
punishment of banishment. Section III turns to the counter-evidence, and catalogs the ways in
which LWOP recognizes the possibility of reform, provides opportunities for self-improvement,
and holds out the possibility of release, albeit outside legal channels. Section IV draws upon the
preceding sections to expose the simplistic assumptions that undergird the Graham and Miller
opinions. Life without parole, the Article argues, is a conflicted punishment, imposed by a
community that lacks the hardness of heart to impose the death penalty, but enters into a bond
with the victims and promises to banish the criminal forever. The community indulges its thirst
for vengeance when imposing the sentence, but over time softer impulses insinuate themselves.
Except perhaps in the most extreme cases, rehabilitation is not foresworn, but preserved as a
possibility.
Before proceeding, two stylistic points: First, unless the defendant is a woman, I use the
masculine pronoun in describing those sentenced to LWOP. This is a concession to the fact that
97% of inmates serving LWOP are men. 13 Second, the Article includes accounts of crimes that
might be regarded as overly elaborate. Critics of LWOP often resort to artful euphemisms and
convenient elisions that strip the crimes that culminate in LWOP of their horror. 14 It is,
however, only by confronting that horror that one can make a plausible case for the moral
intelligibility of life without parole.
13

See Ashley Nellis, Throwing Away the Key: The Expansion of Life Without Parole in United States,
http://sentencingproject.org/doc/publications/inc_federalsentencingreporter.pdf (as of 2008, 3% of the 41,095
inmates sentenced to LWOP are women).
14
For the dissection of one airbrushed treatment, see Craig S. Lerner, Juvenile Criminal Responsibility: Can Malice
Supply the Want of Years, 86 TUL. L. REV. 309, 350-51 (2011).
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I.

LWOP and American Exceptionalism
To what extent American and European cultures are distinct with respect to taxes, welfare

policy, litigiousness, and moral attitudes can be debated. 15 But with respect to criminal justice,
and in particular sentencing, the division is stark, with European leniency on the one side of the
Atlantic and American harshness on the other. 16 LWOP has supplanted the death penalty as the
most striking evidence of this divide. In Europe, the sentence is rejected in much of the
continent, and strictly limited in those countries that retain it as a possibility. In the United
States, LWOP almost did not exist 40 years ago, but is today commonplace. Yet the starkness of
this European/American divide has been thrown into question by Graham and Miller, which
express European-styled reservations about LWOP.
A.

The European Experience

Few criminologists are as reflexively praised as Cesare Beccaria, author of Of Crimes
and Punishments at age 27. Celebrated as the “boy genius of Enlightenment criminal law
thought,” 17 Beccaria is renowned today for his rejection of torture and death penalty. 18 Less
recognized is that Beccaria’s rejection of the death penalty (on the grounds that it does not deter
would-be criminals and barbarizes those who administer it) was linked with enthusiastic support
for the alternative of life imprisonment. Beccaria embraced the punishment of “perpetual
slavery,” “a miserable condition” so horrible that it commands obedience more effectively than
15

Peter Baldwin, THE NARCISSISM OF MINOR DIFFERENCES (2009) makes the case for convergence. For an
appreciative, albeit critical review, see Dennis Boyles, Vive la Difference, CLAREMONT REVIEW OF BOOKS, Spring
2010.
16
See generally JAMES Q WHITMAN, HARSH JUSTICE; CRIMINAL PUNISHMENT AND THE WIDENING DIVIDE
BETWEEN AMERICA AND EUROPE (2003). The broad statement needs clarification. Some nations in Europe, in
particular England and Wales, are “harsher” than the nations on the continent; and in the United States, one
jurisdiction, Alaska, which has rejected the death penalty and LWOP, might be called “softer” than others. But
these pedantic quibbles aside, the observation of a European/American divide is sufficiently true to be a launching
point for the argument in this section.
17
WHITMAN, supra note 16, at 50.
18
See, e.g, John D. Bessler, Revisiting Beccaria’s Vision: The Enlightenment, America’s Death Penalty, and the
Abolition Movement, 4 N.W. J. L. & SOC. POL’Y 195 (2009).
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the death penalty. According to Beccaria, citizens behold with “salutary terror” the “continued
suffering” of those whose lives have been reduced to “beast[s] of burden.” 19 Beccaria argued
that a sentence of life imprisonment without any hope of release is a better—harsher—
punishment than the death penalty. 20 Nearly four decades later, Beccaria served as one of
several advisors in a project to reform the criminal law of Austrian Lombardy. The minority
report he co-authored recapitulated his earlier arguments against the death penalty (adding, as a
criticism, its irrevocability), and proposed instead “perpetual enslavement” and “forced labor.” 21
There are two aspects of Beccaria’s account of life imprisonment. First is imprisonment.
For much of human history, the death penalty was meted out for serious offenses. For lesser
offenses, the state deployed corporal punishment, fines, shaming penalties, and banishment to
ensure law-abidingness. Prisons were few in number, and existed not to punish, but to coerce
men (into paying a debt) or to detain them (until they faced trial). 22 In recent years, alternative
punishments, principally some form of probation, have become commonplace for nonviolent
crimes. But for more serious offenses, the only civilized punishment is incarceration: it would
be barbaric to cane criminals. 23 Whether the latter punishment might achieve equal or greater
deterrence, and be more likely to promote rehabilitation, and for that matter at a lower cost to
society, is a nonstarter. At least this part of Beccaria’s work—his rejection of “torture” in all its
forms—is now gospel. 24

19

CESARE BECCARIA, OF CRIMES AND PUNISHMENT (1764)
Id. at 99-100.
21
Quoted in Bessler, supra note 18, at 45.
22
See J.C. Oleson, The Punitive Coma, 90 CAL. L. REV. 830, 837 (2002) (noting the maxim, carcer enim ad
continendos hominess non ad puniendos haberi, prisons exist only to keep men, not to punish them).
23
Such punishments continued, albeit rarely, into the twentieth century. For example, the whipping point was used
in Delaware as late as 1952.
http://archives.delaware.gov/100/other_stories/Enforcing%20the%20Law.shtml#TopOfPage.
24
For doubts about the vaunted humanitarianism of modern careral punishment, the obligatory citation is MICHAEL
FOUCALT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON (1975).
20
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The other part of Beccaria’s recommendation, life, that is, his embrace of the punishment
of “perpetual slavery,” is more controversial. In the late nineteenth century, John Stuart Mill
spoke against a proposal in Parliament to abolish the death penalty, and in doing so he agreed
with Beccaria’s claim that an irrevocable life sentence was the more horrible punishment:
What comparison can there really be, in point of severity between consigning a
man to the short pang of a rapid death, and immuring him in a living tomb, there
to linger out what may be a long life in the hardest and most monotonous toil,
without any of its alleviation or rewards--debarred from all pleasant sights and
sounds, and cut off from all earthly hope, except a slight mitigation of bodily
restraint, or a small improvement of diet? 25
Properly understood, and harshly enforced, a life sentence is a form of torture that renders death
a mercy. Yet will society really impose “the hardest and most monotonous toil” for the
remainder of a criminal’s life? Beccaria was confident on this score, or perhaps missed the
problem altogether, but Mill proved himself the more sophisticated thinker in suggesting doubts.
Once the “memory of the crime is no longer fresh,” Mill predicted that there will be “an
insuperable difficulty in executing” a hard life sentence. 26 Mill was, in short, skeptical of a
community’s ability to sustain a level of hatred toward the criminal over time.
Mill was also less convinced than Beccaria that the sentence of life imprisonment, even if
it is in fact more terrible than a death sentence, would impress itself upon the imagination of
would-be criminals with the same horror. 27 As Justice Holmes suggested decades later, the
“common understanding,” and the one likely adopted by criminals, to the extent they give the
matter any attention, is that “imprisonment for life is less punishment than death.” 28 Mill thus
hints at the possibility that life imprisonment, even if falls short of “perpetual slavery,” is a
25

John Stuart Mill, Speech in Favor of Capital Punishment, Apr. 21 1868, available at
http://ethics.sandiego.edu/Books/Mill/Punishment (“Mill Speech”). The speech is quoted in Richard A.
Bierschbach, Proportionality and Parole, 160 U. PA. L. REV. 1745, 1764 n.93 (2012).
26
Mill Speech, supra note 25.
27
Id. (arguing that life without parole, although a sentence more horrible than death, “would very probably not be”
recognized as such).
28
Biddle v. Perovich, 274 U.S. 480, 487 (1927).
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harsher punishment that the death penalty, but one with less deterrent effect. Mill concluded that
the death penalty was preferable to life imprisonment, for “while it inspires more terror it is less
cruel in actual fact than any punishment we should think of substituting for it.” 29
Mill’s views evolved, and by the end of his life he rejected both life imprisonment and
the death penalty. This view is compellingly articulated by Mill’s older contemporary, the
British Quaker William Tallack. 30 Unlike Beccaria and Mill, Tallack was no armchair
criminologist. He not only studied the laws in several European nations and in the United States,
but he also visited prisons and talked to inmates and wardens. Tallack tartly noted that few of
“the persons who advocate the abolition of capital punishment . . . have taken the trouble . . . [to
design] an effectual substitute for that penalty.” 31 It was—and is—easy to condemn the death
penalty; what is difficult is conceiving and implementing a penalty that comparably promotes the
penological goals of deterrence and retribution. The facile suggestion, commonplace then and
now, that one should “put them away for life,” glosses over the defects of incarceration. Tallack
(following Mill on this point) noted that prison conditions are apt to become indulgent with time;
this in turn “diminish[es] the fear of punishment amongst the criminally-disposed portion of the
outside community.” 32
Notwithstanding these qualifications (and here again following Mill) Tallack suggests
that irrevocable life imprisonment is for, the majority of inmates, a cruel and barbaric
punishment. Sweden provides a test case for this proposition, for her prisons were even a

29

Mill Speech, supra note 25.
WILLIAM TALLACK, PENOLOGICAL AND PREVENTIVE PRINCIPLES (1888). For a rare article discussing Tallack,
see Wayne A. Logan, Proportionality and Punishment: Imposing Life Without Parole on Juveniles, 33 WAKE
FOREST L. REV. 681, 712-13 (1998).
31
TALLACK, supra note 30, at 152.
32
Id. at 153
30
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century ago renowned for their relative comforts. 33 If irrevocable life imprisonment could ever
be bearable, it was here. Yet Tallack reports the groans of Swedish inmates serving life
sentences:
Why did you spare us from this infliction of death, only to keep us here in
association with the vilest criminals ? You have buried us alive. The King's
clemency to us is no real mercy. On the contrary, it is the severest aggravation of
our punishment, to compel us to drag out our lives, without a ray of the hope of
mercy. 34
Deprived of any “hope of ultimate restoration to the friendships and pleasures of free life,”
inmates were sunk in a “darkness of despair.” 35 Consistent, furthermore, with the Quaker
emphasis on moral and spiritual regeneration (which he calls “matters of still higher
importance”), Tallack raised doubts about life imprisonment as a mechanism for encouraging
inmates to “prepar[e] for a happy eternity.” 36 Tallack wrote that “the unavoidable conditions of
life-imprisonment [and] the perpetual association with other criminals, under a hopeless
prolongation of the worst influences, renders spiritual conversion probable.” 37 His final
recommendation, to eliminate the death penalty and life imprisonment, took its model from
Portugal, where the maximum sentence for any criminal offense was a 20-year term of
imprisonment. Such a sentence, he argued, provided sufficient deterrence. Furthermore, society
could rest assured that most offenders, by the time of their release, would be tamed by advanced
age; and the “element of hope” would mitigate the harshness of the sentence and spur the
offender in his rehabilitative efforts. 38

33

Swedish prisons today could be profiled in Ikea catalogs. See
http://www.buzzfeed.com/sludgepunkslimeharpy/scandinavian-prison-or-american-office-82dk.
34
TALLACK, supra note 30, at 154. One cannot help wondering if Tallack employed authorial license in
paraphrasing the inmates’ complaints.
35
Id. at 154.
36
Id.
37
Id.
38
Id. at 155.
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Yet why should society have any interest in promoting hope and mitigating the
sentence’s harshness? From Beccaria to Tallack the attitude toward life imprisonment has
shifted dramatically. Tallack assumed that one (among several) goals in punishing heinous
criminals is reducing pain and promoting moral regeneration, concerns that were absent in
Beccaria’s treatment of life imprisonment. To be sure, other passages in Beccaria’s principal
work emphasize the need to temper punishments, but in the chapter on the death penalty or the
alternative of life imprisonment—that is, when considering criminals who have committed the
gravest offenses that merit the most severe punishment allowable by law—Beccaria displayed an
indifference to the offender’s body and soul. Indeed, he seemed to regard it as acceptable, and
even salutary (as a deterrent to others) to publicly degrade the offender in “perpetual
enslavement.” Tallack rejected this approach, and assumed that even the worst offenders are
capable of reform and that society has a duty to promote this happy result: even the worst of
criminals should be encouraged to “prepar[e] themselves for a happy eternity.” For Tallack, a
sentence of perpetual imprisonment, in depriving the offender of hope, launches him into a
“darkness of despair” unlikely to promote spiritual self-examination. Beccaria’s treatment of
“perpetual imprisonment” regarded this as a matter of no concern.
Today Beccaria is as celebrated as Tallack is obscure, but in this dispute it is the latter
who has emerged triumphant, at least if victory is measured by influence over the law in
European nations. Irrevocable life sentences, although not completely unknown in Europe
today, are viewed with misgivings. To be sure, Tallack’s allusions to a soul facing divine
judgment are absent from official European documents. In their place are references to “human
dignity” and other principles that emanate from a mélange of neo-Kantianism and vestigial

11

Christianity. 39 That wrinkle aside, Tallack’s horror of irrevocable life sentences pervades
European criminal codes today.
This development can be traced back at least to the 1970s, when European authorities
began calling into question the morality of life sentences. A 1975 memorandum of European
ministers concluded that “it is inhuman to imprison a person for life without any hope of release”
because “[n]obody should be deprived of the chance of possible release.” 40 Elaborating on this
claim two years later, the German Federal Constitutional Court held that “human dignity,” which
it called “the primary norm of the German constitutional court,” foreclosed any life sentence for
which the only possibility of commutation was executive clemency. 41 The following year, Spain
amended her constitution to prohibit any sentence that foreclosed “reeducation and social
rehabilitation.” 42
In recent years, the question has been framed as whether life sentences violate Article 3
of the European Convention of Human Rights, which prohibits all “inhuman and degrading”
punishment. In 2008, the issue divided the 17-judge European Court on Human Rights in
Kafkaris v. Cyprus, with five judges arguing that life sentences that have no judicial mechanism
for release violate Article 3, because they include no “real and tangible prospect for release.” 43
In the 2012 case Vinter v. United Kingdom, a panel of 7 judges on the ECHR revisited the issue
39

Cf. JACQUES MONOD, CHANCE AND NECESSITY (1970) (“For their moral bases the ‘liberal’ societies of the West
still teach – or pay lip-service to- a farrago of Judeo-Christian religiosity, scientistic progressivism, belief in the
“natural” rights of man, and utilitarian pragmatism.”).
40
General Report on the Treatment of Long-Term Prisoners by the Sub Committee No. XXV of the European
Committee on Crime Problems 1975, paragraph 77, quoted in NIHAL JAYAWICKRAMA, THE JUDICIAL APPLICATION
OF HUMAN RIGHTS LAW 320 (2002).
41
Dirk Van Zyl Smit, Outlawing Irreducible Life Sentences, 23 FED. SENT’G REP. 19 (2010). See Appleton and
Grever, supra note 11, at 612 (“To lock up a prisoner and remove all hope of release compromises principles of
human rights and human dignity.). On the general importance of “dignity” in European law, see Neomi Rao, On the
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and narrowly upheld life sentences imposed on three British nationals. 44 Under the law of
England and Wales, only the Secretary of State can commute such a sentence, with the stated
grounds being either terminal illness or serious incapacitation. The dissenting justices in Vinter
emphasized that their objection was not to a life sentence per se, but to the absence of what they
call a “suitable release mechanism.” 45 Because there was no possibility of release except by
politically accountable officials acting upon narrowly defined grounds, the dissenting justices
complained the sentence failed to “afford a measure of hope to the convicted person” or to
“remove the hopelessness inherent in a sentence of life.” 46
As a practical matter, these concerns seldom arise: It is likely that in the entire European
continent, there are fewer than 100 inmates whose sentences implicate the concerns of the
dissenting judges in Vinter. The only European nations that appear to impose sentences that
approximate LWOP—that is, life sentences for which the only mechanism for release is
executive clemency—are the Netherlands (37 inmates), England and Wales (36 inmates), and
France (3 inmates). 47 Other nations may provide for such a punishment as a theoretical
possibility, but two recent studies have not unearthed any inmates facing such a sentence. 48
Several other nations permit life sentences, but on the condition that there is a release
procedure, apart from the possibility of executive clemency, after a minimum number of years.
This list includes: Austria, Belgium, the Czech Republic, Estonia, Germany, Lithuania,
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The text of the opinion can be found at http://hudoc.echr.coe.int/sites/eng/pages/search.aspx?i=001-108610.
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Id.; Marek Szydlo, Vinter v. United Kingdom, 106 AM. J. INT’L LAW 624 (2012).
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Luxembourg, Poland, Romania, Russia, Slovakia, Slovenia, and (possibly) Switzerland. 49 In a
few of these countries, such as Austria, 50 and Germany, 51 those sentenced to life must be
considered for parole after as little as 15 years, and the norm seems to be that even inmates
convicted of the most serious crimes are promptly released once they are eligible. 52 Finally, at
least three nations—Norway, 53 Spain, 54 and Portugal 55—have adopted Tallack’s approach in
toto, and prohibit all life sentences. Many Americans were amazed to discover, 56 for example,
that Anders Breivik, the Norwegian convicted of killing 77 people, faced a maximum
punishment of 21 years in prison. 57 Likewise, the mastermind of the Madrid train bombings,
which killed 191 people, can expect to be released from prison in 40 years. 58 In sum, European
nations have generally adopted Tallack’s vision of LWOP as a sentence of such barbarity that it
49

This list is drawn from Szydlo, supra note 48 at 626 (2012). With respect to Swiss law, according to Szydlo, an
indeterminate life sentence is possible, but even then the defendant is eligible for release if “new scientific evidence”
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HADES: THE DOUBLE LIFE OF A SERIAL KILLER 39-42 (2009).
51
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TIMES, Dec. 4, 2004.
52
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Constitution was further amended to prohibit extradition to any country where a suspect might face life
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http://www.portolegal.com/CPENAL.htm.
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Albert to call on it to reform the judiciary.” Robert Weilaard & Don Melvin, Michelle Martin, Belgium Pedophile
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is never, or almost never, appropriate. In the words of two English criminologists, urging their
own nation to embrace the approach on the continent: “To lock up a prisoner and remove all his
hope or her hope of release compromises principles of human rights and human dignity [and]
ignores the capacity for redemption and rehabilitation.” 59
B.

The American Experience

A century ago, life without parole was rarely imposed in any American jurisdiction.
Wisconsin, for example, was one of four states in the mid-nineteenth century that replaced the
death penalty with LWOP, but the results were not deemed encouraging. 60 An official report
described "the indescribable horror and agony incident to imprisonment for life" and
recommended its replacement with “long but definite terms,” which would “leave some faint
glimmer of hope for even the greatest criminals. 61 The report prevailed, and LWOP vanished as
an imposed punishment in Wisconsin. The Wisconsin Supreme Court in 1962 reported that even
“one who is sentenced to life imprisonment becomes eligible for parole in a fraction more than
eleven years.” 62
Through the 1970s, convicted American defendants sentenced to “life” were almost
invariably eligible for parole, often after a relatively short prison term. In the federal system,
starting in 1913, those sentenced to “life” were eligible for parole after just 15 years; 63 sixty
years later, Congress reduced the minimum term for parole eligibility to 10 years. 64 In his
concurring opinion in Furman v. Georgia in 1972, Justice Stewart noted that what is called “life
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imprisonment” was really “a misnomer today.” He added that “[r]arely, if ever, do crimes carry
a mandatory life sentence without possibility of parole.” 65
Furman (which imposed a temporary moratorium on executions) had one consequence
unintended by the Supreme Court: it spurred interest in life without parole. Three years after
Furman was decided, the Alabama legislature enacted a statute creating an LWOP sentence. 66
The motivation was partly a perception of rising crime rates, but the Supreme Court’s apparent
foreclosing of the death penalty also galvanized support for a sentence that held out the promise
of meaningful deterrence while also satisfying the retributivist demand for proportionate
punishment. 67
In 1976, the Supreme Court lifted the moratorium on the death penalty and returned the
issue to the political realm. 68 Unlikely bedfellows began touting the virtues of LWOP. On the
one hand were law-and-order advocates, generally on the political right, and on the other hand
were death penalty abolitionists, generally on the political left. 69 The latter reasoned that the
electorate would be more willing to abolish the death penalty if LWOP was firmly established in
the law. A further consideration was that jurors in individual cases would be less likely to vote
for a death sentence if presented with LWOP as an alternative. Abolitionists were careful,
however, not to offend the sensibilities of a general public that still supported the death penalty.
Many channeled their inner Beccaria, linking denunciations of the death penalty with
celebrations of the harshness of the sentence they proposed in its place. For example, Steven
Brill, founder of CourtTV and American Lawyer, wrote in 1987:
65

Furman v. Georgia, 408 U.S. 238, 302 (1972).
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REV. 529, 548 (1990).
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Broadly, 11 U. PA. J. CONST. L. 155, 175 (2008).
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I . . . think we're insanely permissive about murderers. Liberals ought to understand that
parole for murderers—parole of any kind for any murderers—is at ``least as disrespectful
of the sanctity of human life as the death penalty is. Besides, it's just plain crazy. 70
Brill’s repudiation of parole “of any kind” adumbrated one of the most notorious political
advertisements of the twentieth century. Presidential candidate George H.W. Bush ran a series
of ads attacking Governor Michael Dukakis for releasing Willie Horton, who had been sentenced
to LWOP, on weekend furloughs. On one such furlough, Bush’s ads reported, Horton kidnapped
and raped a woman. Politicians learned their lesson from the Horton fiasco, as evidenced by an
editorial by Governor Mario Cuomo. Explaining his repeated vetoes of legislation to reintroduce
the death penalty in New York, Cuomo wrote:
That alternative is life imprisonment without the possibility of parole. No
''minimums'' or ''maximums.'' No time off for good behavior. No chance of release
by a parole board, ever. Not even the possibility of clemency. It is, in practical
effect, a sentence of death in incarceration. 71
The prudence reflected in Cuomo’s editorial is still widely practiced. In advocating the abolition
of the death penalty, politicians do not simply embrace LWOP, but sketch its horrors as a life at
“hard labor.” 72 When the Governor of Connecticut signed a law abolishing the death penalty, he
boasted that Connecticut was joining “every other civilized nation,” perhaps forgetting about
Japan. 73 But lest he be accused of being a soft European, Governor Malloy wrote, “Going
forward, we will have a system that allows us to put these people away for life, in living
conditions none of us want to experience. Let’s throw away the key and have them spend the
rest of their natural lives in jail.” 74 For American politicians, any suggestion that the death
penalty should be abolished is typically counterbalanced with stern talk about punishing
70
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criminals, and an embrace of LWOP as a penalty with just as much deterrent force, if not more,
than the death penalty. Such rhetoric can provide immunity from accusations of the sort of softheaded squeamishness that Nietzsche had predicted, Walter Berns lamented, and Michael
Dukakis supposedly embodied on his way to catastrophic electoral defeat in 1988.
As more and more states amended their laws to authorize LWOP, the Supreme Court
initially hinted at a willingness to scrutinize such sentences, as it does with the death penalty. 75
In Solem v. Helm, 76 the beneficiary of the Court’s attention was a defendant sentenced to LWOP
under a South Dakota habitual offender statute. 77 The trial judge had told Helm that his long
record demonstrated that he was “beyond rehabilitation.” 78 In rejecting this conclusion, the
Supreme Court explained:
[Helm was] not a professional criminal. The record indicates an addiction to
alcohol, and a consequent difficulty in holding a job. His record involves no
instance of violence of any kind. Incarcerating him for life without possibility of
parole is unlikely to advance the goals of our criminal justice system in any
substantial way. Neither Helm nor the State will have an incentive to pursue
clearly needed treatment for his alcohol problem, or any other program of
rehabilitation. 79
Helm was not a “professional” criminal if by this the Court intends someone who made a good
living from the proceeds of crime; but crime seldom pays, and few criminals are so skilled as to
eschew gainful employment or lawful government subsidies of any kind. The Court also made
much of the fact that all of his crimes were “nonviolent.” 80 Yet as the detective Sam Spade
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noted in a different context, one must be impressed by the sheer number—7—of felony
convictions Helm had accumulated, not a small accomplishment given that he was in prison for
most of his adult life. 81 At some point, as the dissenting Justice asks, is it reasonable to ask
whether even a nonviolent offender is “incorrigible”? 82
Helm was apparently addicted to both crime and alcohol, and no doubt the latter addition
fueled the former. The Court’s argument that an LWOP sentence would deprive him of any
incentive to treat his alcoholism or enter “any other program of rehabilitation” would seem to
raise the question, to which I plan to return: Does incarcerating someone, even for the duration
of his life, extinguish all incentives to improve? In any event, no incentives or disincentives had
so far pried Helm from the lure of alcohol (and crime) outside prison. Is it not possible that he
would be more likely to remain sober (and law-abiding) in a supervised prison?
South Dakota, in seeking affirmance of Helm’s sentence, pointed to Rummel v. Estelle, 83
a decision rendered just three years earlier. In that case, the Court upheld a life sentence with the
possibility of parole imposed on a habitual offender comparable in the severity of his crimes to
those of Jerry Helm. As South Dakota argued, both inmates could be released before they died:
Rummel could be paroled, and Helm could receive executive clemency. The Supreme Court
rejected this argument:
[P]arole and commutation are different concepts, despite some surface
similarities. Parole is a regular part of the rehabilitative process. Assuming good
behavior, it is the normal expectation in the vast majority of cases. The law
generally specifies when a prisoner will be eligible to be considered for parole,
and details the standards and procedures applicable at that time. Thus it is possible
to predict, at least to some extent, when parole might be granted. Commutation,
81
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on the other hand, is an ad hoc exercise of executive clemency. A Governor may
commute a sentence at any time for any reason without reference to any
standards. 84
Such language foreshadowed concerns raised in the Kafkaris and Vinter cases. 85 In this view,
which now informs much of the European law on the matter, LWOP is cruel and inhumane if the
inmate is not provided with some “hope,” that is, a release mechanism apart from the whim of an
elected official.
Yet if Solem intimated a possible movement in a European direction, fraught with qualms
and equivocations about the harshness of LWOP, Harmelin v. Michigan, 86 decided just eight
years later, returned America to its distinctively punitive path. In Harmelin, the Court upheld a
mandatory LWOP sentence imposed on a defendant who possessed 672 grams of cocaine.
Justice Scalia, writing for a majority of the Court on this point, backtracked on the Helm Court’s
claim that LWOP radically differed from other life sentences. Although LWOP foreclosed some
“‘flexible techniques’ for later reducing his sentence,” others remained, such as “retroactive
legislative reduction and executive clemency.” 87 Justice Kennedy, in his concurring opinion,
distinguished Helm on the basis of the severity of the crime, thus suggesting that the Court would
continue to apply some meaningful scrutiny to LWOP sentences imposed on nonviolent
offenders. 88 This guidepost proved easy to negotiate, as states passed recidivism statutes that
reserved LWOP for violent offenses; repeat nonviolent offenders were dispatched to prison for
long determinate sentences.
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With this small adjustment, LWOP had received Supreme Court validation and it vaulted
ahead of the death penalty in adoption and usage. The graph below tracks the death penalty from
1976 to the present 89:
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The number of executions in 2012, half its peak in 1998, still exceeds annual totals in the 1980s.
But if one adds the number of executions and death penalty sentences, the sum has plummeted,
and now is less than what it was in 1976. 90 While the death penalty beats a retreat, legislatures
in the United States have, with the Supreme Court’s endorsement, signed onto LWOP in growing
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This graph understates the developments in the past 40 years, as it is likely that the 7
jurisdictions in which LWOP was technically a possibility in 1970 seldom imposed such a
sentence. In any event, at this point, of the 52 jurisdictions in the United States (the 50 states,
plus the District of Columbia and the federal government), only one (Alaska) does not impose
such a sentence. 92 Nationwide data on the total number of inmates serving LWOP sentences are
difficult to compile, but using three points we may infer a dramatic escalation over the past 20
years: 93
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More reliable and granular data can be obtained on a state-by-state basis. Here is Virginia’s
experience with LWOP over the past decade: 94
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In 2000, there were 324 LWOP inmates; in 2011, that figure had surged 170%, and stood at
893. 95 It is likely that the Commonwealth of Virginia now houses 10 times the number of LWOP
inmates as the entire continent of Europe. When Walter Berns worried that the abolition of the
94
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By comparison, the total prison population increased only 30,506 to 37,503, or an increase of 23%. See id.
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death penalty hinted at a despicable softness and tenderness in his countrymen, 96 he failed to
foresee the enthusiastic embrace of a sentence nearly as horrible. Can any nation that banishes
40,000 citizens truly be said to be “soft and tender?”97
C.

The European Turn in American LWOP Jurisprudence

As state after state sentenced more and more defendants to LWOP, there were some
Americans who questioned the project. For starters, there were the discordant notes struck by
Justice Stevens in his dissenting opinion in Harmelin:
I remain convinced that . . . the penalty of death [is] unique because of its absolute
renunciation of all that is embodied in our concept of humanity. Nevertheless, a
mandatory sentence of life imprisonment without the possibility of parole does
share one important characteristic of a death sentence: The offender will never
regain his freedom. Because such a sentence does not even purport to serve a
rehabilitative function, the sentence must rest on a rational determination that the
punished “criminal conduct is so atrocious that society's interest in deterrence and
retribution wholly outweighs any considerations of reform or rehabilitation of the
perpetrator.” [quoting Furman] Serious as this defendant's crime was, I believe it
is irrational to conclude that every similar offender is wholly incorrigible. 98
In the first sentence, Stevens preserves the distinction between the death penalty and LWOP,
suggesting that only the former renounces entirely “the concept of humanity.” The remainder of
the passage, however, collapses the distinction between LWOP and the death penalty. Stevens
even quotes from Justice Stewart’s critique of the death penalty in Furman, as a repudiation of
the “rehabilitative function,” in his characterization of LWOP. Only for criminals who are
“wholly incorrigible” is such a sentence appropriate.
Although Harmelin seemed to close the door to Supreme Court review of LWOP
sentences, advocacy groups adopted a skillful litigation strategy, identifying sympathetic
(juvenile) defendants. The strategy proved successful in Graham and Miller. Having beaten the
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“death is different” drum for twenty years, and just 20 years after Harmelin, these cases hinted
that there was merit after all to Justice Stevens’ critique of LWOP. Although Graham and Miller
both turned on the constitutionality of life without parole when imposed on juveniles, much of
the language in these opinions is broader in its implications. The remainder of this part will
sketch the arguments of the two cases with respect to the nature of life without parole. The
argument is more elaborate in Graham, but the Miller Court adopted its reasoning on all points
and thereby cemented it as the Supreme Court’s current understanding of LWOP. Although
there are several difficulties with this approach, I postpone my criticisms until Section IV.A.
In Graham, the issue was the constitutionality of LWOP imposed on a juvenile for any
crime other than homicide. Addressing the proportionality of crime to punishment, Justice
Kennedy, writing for 4 other Justices, begins with the assertion that LWOP is the “second most
severe punishment permitted by law.” 99 Yet in a move reminiscent of Justice Stevens’s
dissenting opinion in Harmelin, Kennedy then suggests similarities between LWOP and the
death sentence, among which is their irrevocability. LWOP’s irrevocability proves to be a theme
in the Graham decision. The first time Kennedy invokes the idea (“the sentence alters the
offender’s life by a forfeiture that is irrevocable”), he qualifies it with an acknowledgment of the
possibility of “executive clemency,” but he adds that this is a possibility so remote that it “does
not mitigate the harshness of the sentence.” 100 A few pages later, Kennedy treats the possibility
of executive clemency, as well as other mechanisms for release, as so remote that they can be
dispensed with altogether. LWOP is as “an irrevocable judgment about the person’s value and
place in society.” 101 And soon thereafter, clemency is completely forgotten. “Life in prison
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without the possibility of parole gives no chance for fulfillment outside prison walls, no chance
for reconciliation with society, no hope.” 102
LWOP as a denial of hope proves to be another theme of the Graham decision. Two
questions arise: first, does LWOP really extinguish an inmate’s hope; and second, assuming it
does, so what? With respect to the first question, the Court’s answer—“yes”—is intuitively
plausible, but the opinion offers no supporting sociological and criminological data. Do inmates
in fact experience LWOP as a sentence without hope? Do inmates sentenced to 50 years in
prison, for example, experience their sentences as markedly different from those sentenced to
LWOP? Approaching the issue from another angle, one might inquire whether LWOP, as
structured by prison authorities, intends to deprive inmates of all hope, or whether prison
authorities do what is feasible to promote or at least prolong hope. The Court does offer some
cursory observations on this score. Citing, and accepting as true, an amicus brief, Justice
Kennedy asserts that “defendants serving life without parole are often denied access to
vocational training and other rehabilitative services that are available to other inmates.” 103 He
reiterates this point later in the opinion: “[I]t is the policy in some prisons to withhold
counseling, education, and rehabilitation programs for those who are ineligible for parole
consideration.” 104 This suggests that LWOP is designed as a sentence of peculiar cruelty,
imposing special liabilities and emphatically denying inmates all hope of an improved lot.
This brings us to the second question: Must the state preserve every inmate’s “hope,”
however culpable the criminal and heinous his crimes? The Graham Court focuses on juveniles
who had been sentenced for crimes other than homicide, and concludes that for such defendants
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LWOP is categorically inappropriate. Such a sentence is permissible only when the state can
confidently conclude the defendant is “incorrigible,” which is rarely possible for juveniles. 105
The Court’s emphasis on incorrigibility is reasonable given its understanding that LWOP denies
inmates virtually all opportunities for self-improvement. After all, why waste resources on those
incapable of benefitting from them?
The most basic charge of the Graham and Miller Courts is that LWOP “forswears
altogether the rehabilitative ideal.” 106 The etymology of “rehabilitation” is “re,” or “again,” and
“habitare,” or “to make fit.” This raises the question—make fit for what? Indeed, Justice
Kennedy concedes that the “concept of rehabilitation is imprecise.” 107 Rehabilitation can be
understood in the narrow sense of making the inmate fit again, as a citizen, and therefore ready
for return to civil society. Or it can be understood in a broader sense of making the inmate fit
again as a human being, and therefore worthy of recognition as a morally responsible agent. The
opinion encompasses both senses. The Court uses the word in the narrower sense of refitting an
inmate for life outside prison walls, and in the broader sense of stimulating self-improvement
and moral reformation.
Whichever meaning one adopts, LWOP denies the possibility of rehabilitation. If
intended in the narrow sense, LWOP means “no chance for reconciliation with society.” If
intended in the broader sense, LWOP bars inmates from most educational and vocational
programs likely to promote self-improvement. According to the Court, with an LWOP sentence
the community announces that “good behavior and character improvement [by the inmate] are
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immaterial.” 108 This phrase seems to leave open the possibility that an inmate sentenced to
LWOP will in fact reform, somewhat in tension with the claim that he is incorrigible. But even
if an inmate does manifest “character improvement,” it is of no interest. An LWOP sentence is
the community’s pronouncement that the defendant is dead to us.
Graham and Miller embrace a vision of LWOP dating back to Beccaria, who portrayed
his alternative to the death penalty as “perpetual enslavement” at “forced labor.” But does this
vision of LWOP do justice to the experience of LWOP today? The next two sections explore the
practice of LWOP, attending to the rhetoric that surrounds the sentence and the lives of inmates
so incarcerated. What emerges is that the Graham and Miller Courts capture only a partial truth.

II.

Life Without Parole as Harsh Punishment
This section sketches an understanding of life without parole that is rooted in the ancient

punishment of banishment. Now regarded as unconstitutional, banishment was historically one
of the punishments used to enforce the criminal law. LWOP may be said to recreate much of the
cruelty of banishment in the modern world. The defendant sentenced to LWOP is dispatched
forever to a cage, out of sight and out of mind; he is stripped of virtually all the privileges of
citizenship and rights of humanity; and he is stamped indelibly not simply as a felon, but as the
worst of felons, for whom the community feels at best no concern, and at worst active loathing.
The rhetoric surrounding LWOP, in sentencing hearings and everyday discourse, is in many
ways consistent with the Graham/Miller vision of LWOP as a punishment that “forswears
altogether the rehabilitative ideal,” presupposes incorrigibility in the offender, and is almost
purely vindictive in motivation.
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A.

LWOP as Internal Banishment

In the Biblical tradition, the chronologically first punishment was not death, but
banishment. God expelled Cain from Eden, who groaned that the punishment was “greater than
[he] could bear.” 109 Used extensively in ancient and medieval times, banishment could be
imposed for a term of years, or for life in cases of the greatest crimes; in the latter form, it was
often regarded as a punishment worse than death. 110 This theme is explored in some of the
greatest works of Western literature. Euripides’s heroes and heroines lament the horrors of
exile; 111 Socrates preferred hemlock to banishment from Athens; 112 and Romeo, having
murdered Tybalt, is despondent when told that the prince has mercifully spared his life:
Ha, banishment! be merciful, say 'death;'
For exile hath more terror in his look,
Much more than death: do not say 'banishment.' 113
Friar Lawrence chides Romeo for his ingratitude, and we may dismiss his speech as the
overwrought pining of an adolescent lover. Yet the dismissive “we” in the prior sentence best
describes deracinated modern elites, who complacently assume that Romeo, banished from
Verona, could find a Starbucks in Mantua and make new friends and meet an equally engaging
young woman.
What makes life banishment such a grievous sentence is not simply the reduced
opportunities for self-fulfillment; it is the realization that one’s community hates one with such a
passion that it actively wishes one gone forever. Consider the punishment imposed on the young
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philosopher Baruch Spinoza. Having found Spinoza guilty of apostasy, the Chief Rabbi of
Amsterdam, on behalf of the community, pronounced his sentence:
By decree of the angels and by the command of the holy men, we
excommunicate, expel, curse and damn Baruch de Espinoza. . . . Cursed be he by
day and cursed be he by night; cursed be he when he lies down and cursed be he
when he rises up. Cursed be he when he goes out and cursed be he when he comes
in. The Lord will not spare him, but then the anger of the Lord and his jealousy
shall smoke against that man, and all the curses that are written in this book shall
lie upon him, and the Lord shall blot out his name from under heaven. And the
Lord shall separate him unto evil out of all the tribes of Israel, according to all the
curses of the covenant that are written in this book of the law. 114
The Rabbi expresses a degree of hatred one would hardly expect when sending a wretched soul
to the gallows. At such moments even the worst of criminals is treated with a measure of
sympathy. Indeed, from a Kantian or a religious perspective, the death penalty can appear more
humane than banishment, either because it respects the offender as a human being 115 or is more
likely to stimulate a self-reckoning salutary for one’s spiritual health. 116 By contrast, “[t]he
device of thrusting out of the group those who have broken its code is very ancient and
constitutes the most fearful fate which the primitive law could inflict. The offender was cut off
from his ancestral cult and . . . driven forth into the wild.” 117
Although an early Supreme Court case suggested that banishment was a punishment that
“must belong to every government,” 118 Congresses in the early years of the republic rejected
bills that articulated grounds for involuntary expatriation. 119 Over time, both in the United
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States and England, misgivings about such a punishment mounted. 120 This trend culminated in
Trop v. Dulles, 121 in which the Supreme Court held that stripping a World War II deserter of
citizenship and banishing him from the country violated the Eighth Amendment. Forced
expulsion would be inconsistent with “the dignity of man,” the Court held, because it entails “the
total destruction of the individual's status in organized society. It is a form of punishment more
primitive than torture.” 122 It was undisputed that the government could have simply executed
Trop as a military deserter, so by implication extinguishing his life by hanging, electrocution, or
the firing squad would not entail his “total destruction,” nor would such a punishment have been
“more primitive than torture.” If Trop is intelligible, it is an articulation of the principle that the
state can execute a defendant, but if it does not do so, it cannot preserve his life under conditions
that amount to physical or mental torture. This would include branding him with the mark of
Cain and expelling him forever from our midst.
My suggestion, taking its cue from suggestions in Solem and more elaborate musings in
Graham and Miller, is that LWOP recreates the horror of ancient banishment in a modern,
civilized, and constitutional garb. The critique of American prisons as a “carceral state” within
the larger state, out of sight and out of mind of the general citizenry is a familiar one in academic
circles, and even bears the endorsement of a Supreme Court Justice. 123 Although technically
“[p]rison walls do not form a barrier separating prison inmates from the protections of the
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Constitution,”124 as a practical matter inmates, particularly long-term ones, are stripped of many
of the fundamental rights that one possesses as an Americans and even as a human being. To
take two examples, incarcerated felons typically forfeit the right to vote and even procreate. 125
Moreover, American inmates are not counted for purposes of many “American” statistics, such
as unemployment, 126 and high school dropout rates, 127 and as victims, they are undercounted for
certain crimes. 128
Most of our incarcerated fellow citizens make their way back to America and are reintegrated, more or less, into civil society. For those sentenced to LWOP, however, the mark of
Cain sets them apart. The law in some jurisdictions, through civil death statutes, is
anachronistically explicit on this score. Such statutes pronounce the “death” of a defendant
sentenced to life, stripping him as a matter of law of many basic rights as if he actually were
dead. The cruelty of such a gesture was recognized centuries ago. Blackstone wrote that civil
death was appropriate only “when it is . . . clear beyond all dispute, that the criminal is no longer
fit to live upon the earth, but is to be exterminated as a monster and a bane to human society.” 129
Statutes imposing “civil death,” thus understood as pronouncing one a monster and a bane to
human society, were gradually abolished, 130 but some remain, even surviving constitutional
challenges. 131
Consider Rhode Island’s statute:
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Every person imprisoned in the adult correctional institutions for life shall, with
respect to all rights of property, to the bond of matrimony and to all civil rights
and relations of any nature whatsoever, be deemed to be dead in all respects, as if
his or her natural death had taken place at the time of conviction. 132
Although tamer than the Chief Rabbi’s expulsion of Spinoza, this statute conveys, albeit in a
legalistic and secular way, the same idea. The message to those sentenced to LWOP is: you are
dead to us. Although few jurisdictions retain “civil death” statutes, Rhode Island law simply
makes explicit what is implicit in LWOP wherever it exists. Rooted in the ancient practice of
banishment, LWOP is a sentence that approximates and perhaps even exceeds the death penalty
in its horror. It is, as Blackstone suggested, appropriate only for “monster[s].” As explored in
the next part, this captures one understanding of LWOP today, both in law and common rhetoric.
B.

The Rhetoric of LWOP: For The Monsters Among Us

Along with a friend, Christopher Gribble snuck into the home of Kimberly Cates in a
small town in New Hampshire, killed her with a machete for the thrill of it, and left her 11-year
old daughter, Jaime, for dead, having stabbed her many times. In sentencing Gribble, Judge
Gillian Abramson said: “I believe the record will thoroughly support my belief that infinity is not
enough jail time for you.” 133 Owing to a quirk of New Hampshire law, which was later
amended, Gribble was ineligible for the death penalty. In lieu of death or infinity, Judge
Abaramson sentenced Gribble to LWOP.
This part will consider the rhetoric employed by judges, prosecutors, and victims (or their
families) when arguing or holding that LWOP, as opposed to a determinate prison sentence, is
appropriate. For our purposes, one can divide the cases in which LWOP arises as a potential
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sentence into two categories. In the first category of cases, LWOP is the maximum punishment
allowable by law. This would be true in jurisdictions that do not authorize the death penalty, or
in other jurisdictions when the crime (a nonhomicide 134) or the criminal (a minor or someone
who is mentally retarded 135) renders LWOP the most severe punishment consistent with the
current understanding of the U.S. Constitution. In the second category of cases, LWOP is the
second most severe possible punishment. This would be true in cases involving aggravated
murders in those jurisdictions that retain the death penalty. In the first category, the prosecutor
may seek an LWOP sentence as the harshest possible sentence, while the defense attorney will
urge the judge or judge to consider a lighter sentence, either life with the possibility of parole or
a determinate prison term. In the second category, the prosecutor may argue that the death
penalty is appropriate, while the defense attorney will urge the jury to accept LWOP.
The Graham Court’s claim that LWOP eschews the rehabilitative ideal is attentive to the
rhetoric of the first category of cases, which we focus on in this part. Rhode Island provides a
useful entry into such cases. There is no death penalty in Rhode Island, and by statute only
certain homicides create the possibility of LWOP. The trial judge is required to hold a
sentencing hearing in which aggravating and mitigating factors are weighed. 136 As a final check,
the appeals court reviews LWOP sentences de novo. 137 Appellate opinions are, as a consequence,
unusually detailed in their assessment of whether LWOP is warranted, with a rich survey of the
penological justifications that support or undermine the sentence in individual cases.
What emerges from a review of judicial opinions is that, as the Graham Court’s emphasis
on incorrigibility would predict, trial and appellate judges link the imposition of LWOP to their
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conclusion that the offender is “beyond rehabilitation” and that, with respect to the possibility of
character improvement, “there is no hope.” 138 At times, the ghastliness of the crime left the
judge reeling from horror and grasping LWOP as the necessary sentence, given the offender’s
irredeemable character. In one case, for example, the judge observed that the crime “could have
been accomplished only by a very vicious person who was so corrupted by evil as to be
incapable of becoming a good and worthwhile citizen, and such a person should never be
allowed to walk freely in our society.” 139
In assessing a defendant’s character and amenability to rehabilitation, the trial judge often
considered evidence of the defendant’s character beyond the crime itself. Consider the case of
Hamlet Lopez. 140 After terrorizing his ex-girlfriend for several months, he invaded her
apartment, tortured her, and then stabbed her to death with a 4-inch knife. The trial judge
recapitulated the bloody facts at the sentencing hearing, and then ruminated on Lopez’s
“potential for rehabilitation.” His initial behavior after the crime (accusing the Providence police
officers of committing the murder) and his dishonest behavior at trial (lying about a medical
issue) were not encouraging. Surveying still more evidence, including testimony about his
manipulative behavior and penchant for violence, the judge concluded that Lopez’s “character
flaw” was so profound that he would “never [be] rehabilitated.” Reminiscent of Blackstone’s
caution about the use of civil death, 141 the trial judge concluded that Lopez was a “monster.” 142
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As we broaden our scope beyond Rhode Island, statutorily designated crimes in many
jurisdictions trigger mandatory or presumptive LWOP. Implicit in such laws is a legislative
judgment that certain crimes are so infamous, and bespeak such wanton characters that
“rehabilitation is not a primary goal” in dispensing punishment. 143 Occasionally, even when
bound by this legislative judgment, a trial judge indulges in gratuitous reflections on the
defendant’s appalling character and heinous crimes. More commonly, when imposing LWOP as
an exercise of discretion judges detail the bases for their decision. In such cases, defendants’
pleas that they are “not beyond rehabilitation” may be received with skepticism. In People v.
Jones, 144 for example, the judge recapitulated the defendant’s crimes in gruesome detail, 145 and
found that his appeals for mercy reveal “a total lack of remorse” and “a total lack of empathy for
the feelings of the survivors.” 146 Jones, the judge concluded, “really did not show rehabilitative
potential.” 147
In canvassing sentencing hearings from many jurisdictions, one discerns certain themes.
As already seen in Rhode Island, the monster metaphor, and similarly heated rhetoric, is
commonplace:
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•
In sentencing the defendant (who had raped a 4-year-old girl), trial judge said:
“everyone in this room is afraid of monsters like you. People that come into their homes
and rape their babies. . . [M]y world is not safe with you in it.” 148
•
“[The defendant] is not a violent predator. He’s a violent sexual predatory
monster. That’s what [he] is, a monster. . . . He is a monster. There are no other words
to describe him.” 149
•
“To refer to [the defendant] as evil or disgusting was basically to articulate facts
which were obvious or readily inferable from the evidence.” 150
•
After summarizing the facts of one crime (an armed home invasion that
culminated in the rape of a 13-year-old), one judge informed a defendant, “You, sir, are
clearly a monster,” as a prelude to imposing a prison term designed to approximate
LWOP. 151
•
“Having tried this case and heard this case for four weeks, * * * having observed
also the violent history and record of Mr. Long, it's clear to me that all three defendants,
for whatever reason, don't value human life. I mean, the violence, the senseless, just
indiscriminate violence absolutely, as everyone has said here, absolutely no remorse. It's
chilling. It's chilling to see you three standing here, and I have no doubt in my mind that
if you walked out the door of this courtroom, you would kill again, and it wouldn't bother
you. And that's sad, but it's true.” 152
•

"Evil of that magnitude must never be allowed to live in free society." 153

•

“You are truly an evil man.” 154

When not thus branding the criminal, the trial judge may focus on the crime, indulging in
autobiographical reflections that it is the worst he or she has ever seen:
•
“This is probably the most horrific case that I’ve been involved with in my entire
career.” 155
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•
In exercising discretion to sentence the defendant to LWOP, as opposed to a
determinate term of years, “the judge indicated that this was the worst murder he had ever
seen.” 156
•
“The trial court specifically found that this was the most brutal case it had ever
seen.” 157
•
“This case is one of the worst I've ever seen. This lady was strangled, smothered,
stabbed, beaten, and she had defensive wounds that literally almost cut her hand off
defending all that; and then she was put in a bathtub and drowned. I can't think of a much
worse case that I've seen in at least ten years.” 158
•
The trial judge observed this was the “worst rape [she] had ever seen in all [her]
career.” 159
•
“The court thoroughly explained why it believed that this crime was one of the
worst it had ever seen.” 160
•
“[T]he trial judge stated that he could not imagine a more “heinous offense” than
that committed by Billips. 161
Also commonplace are references to medical testimony to the same effect:
•
“Dr. Matthew Cox testified at trial that the child's neck injury was the worst he
had ever seen in an infant.” 162
•
“Dr. Head, who indicated that she has seen over a thousand children suspected of
being maltreated, indicated that the traumatic genital and anal injuries she observed
during P.L.'s examination were the worst she had ever seen.” 163
•
“Jamie Fontenot, a nurse who assisted in removing Silva from Garcia's truck,
testified that Silva ‘was bruised from head to toe. Black eyes. Cuts everywhere. Just
bruising I've never seen before, ever in my experience, my five years.... Just one of the
worst things I've ever seen.’” 164
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•
“The medical examiner who performed the autopsy on Mr. Gardiner described his
injuries as being the ‘worst she had ever seen.’” 165
•
“[The 6-month-old victim] had massive retinal hemorrhaging which [the treating
pediatrician] believed was the worst she had ever seen ‘and that's including looking at
them in textbooks and other places.’” 166
•
“The trial court specifically found that this was the most brutal case it had ever
167
seen.”
Other cases recount the brutality of the crimes culminating in LWOP in such elaborate detail that
any commentary on the horror would be unnecessary. 168 And, of course, prosecutors, in urging
the judge to impose LWOP, regularly cast defendants as the most evil they have ever seen. 169
The brutal logic of LWOP emerges from this rhetoric. Given such defendants’
incorrigibility, as evidenced by their atrocious crimes, evil character, and fraudulent professions
of remorse, the community is justified in imposing a sentence that, as the Graham Court
observed, “altogether forswears the rehabilitative ideal.” 170 But even this fails to do justice to
LWOP’s punitive intent. What such a sentence conveys at deeper level is the community’s
hatred, and its desire that the inmate suffer a fate more horrible than the death penalty. The
Graham Court’s claim that inmates sentenced to LWOP are denied vocational and educational
programs is a tame allusion to what is widely understood to be the expectation that an inmate
sentenced to LWOP will suffer:
•
The sentencing judge told a convicted murderer, “you will awaken each day with
nothing to look forward to, endless repetition, restriction, regimentation and isolation.” 171
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•
The sentencing hearing of one double murderer witnessed a parade of friends: “I
hope he rots in hell the coward that he is when he hid in the basement waiting to shoot
my sons”; and “I want him to suffer in prison for the rest of his [expletive] life.” 172
•
The prosecutor explained why the state accepted an LWOP plea in a capital
murder case: “Now the family knows that [the defendant] will rot in the state
penitentiary." 173
•
“’At first I wanted the death penalty, but I think it would be much better for her to
sit and rot in jail,’ [one of the victim's daughters] told the court.” 174
•
The murder victim’s son told the sentencing judge, “I hope he rots in jail the rest
of his life.” 175
•
“’Just putting them to death would be too easy for [the murderers], so I figure it
would be more of a punishment to let them rot in jail for the rest of their lives,’" said the
victim’s father.” 176
•
"’Now that this is over, [the victim] can rest in peace and we can move on and he
can rot in jail,’" [the murder victim’s brother] said. ‘He's a psychopath. I think he's
getting what he deserved.’" 177
It is not only friends and family of the victim who applaud the infliction of pain. A recurring
reader comment after online articles about murderers and rapists sentenced to LWOP is that the
defendant “rot in jail” for the remainder of his life, and thereafter “burn in hell.”
This survey of the rhetoric in LWOP cases does not purport to be randomized and
scientific; and indeed, I will argue below that other cases present a different understanding of the
sentence. This part has focused on cases in which judges impose LWOP (or prison terms
designed to approximate LWOP where that sentence is unavailable) 178 as opposed to determinate
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prison terms. Such cases involve judgments that the defendant and his crimes merit particularly
severe punishment. Trial judges, prosecutors, and victims embrace the idea, endorsed by the
Graham and Miller opinions, that an LWOP sentence reflects a judgment that the defendant is
“beyond rehabilitation” and merits the community’s affirmative hatred. Sending someone to an
infinity in torment—the wish of the judge sentencing Christopher Gribble–is beyond human
power, but to the extent that the community wishes to approximate such a terrible sentence,
LWOP is it.

III.

Life Without Parole as Soft Punishment
When contrasted with a determinate prison sentence, life without parole appears

unbearably harsh, but when the point of comparison is the death penalty, LWOP assumes a
different character. The rhetoric in cases in which death and LWOP are the two possibilities
reveals that the latter does not “forswear the rehabilitative ideal.” LWOP is often embraced, or
urged upon juries, precisely because it accommodates the possibility of reform and selfimprovement. Furthermore, the Graham Court’s claim that LWOP forecloses “growth and
maturation” is grounded on a factual error: defendants sentenced to LWOP are generally

opportunity to get back out on the street you’re going to kill the next one.” Id. at *4. In sentencing 13-year-old
rapist Jose Walle (who could not be sentenced to LWOP under Graham) to 65 years in prison, the trial judge
mocked the Eighth Amendment argument made by defense counsel: “Is it not cruel and unusual punishment for the
victims to have endured the rage, the brutality, the terror that your client exacted upon them?” Alexandra Zayas, No
Life Term? Then 65 Years, ST. PETERSBURG TIMES, Nov. 18, 2010, at B1. Finally, in State v. Bundy, No. 02 CA
211, 2005 WL 1523818, at * 17 (Ohio Ct. App. June 24, 2005), the judge, foreclosed by law from imposing LWOP,
sentenced a rapist to 89 years in prison. He explained his reasoning:
I want you to know that I've been here 27 years, first as a bailiff and then as a lawyer, doing the same thing
these lawyers have done in this case, and now as a Judge. And I've seen and learned things that in criminal
cases I pray my sons and my family never have to see and learn. But in all my time I've never seen a crime
so vicious or so evil or so unforgivable. As I listened to this victim's testimony, I felt her fear. I felt her
shame. I felt the terror that you [rained] down upon her. I've never felt that in a case before. As you let her
go after threatening to kill her and holding the gun to her face, I think I felt a relief, but it's not much relief
because what you did will forever alter her life and the lives of all those close to her, and even the lives of
every person in this community. You have imposed a life sentence of a very different sort upon this victim
and upon her family.
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afforded access to vocational and educational programs. And the characterization of LWOP as a
sentence that crushes hope in those so punished is also flawed. Inmates serving LWOP
sentences cherish hopes of release, and these hopes cannot be regarded as unrealistic.
A.

LWOP Compared to Death Penalty: Consistent with Rehabilitation

Having been previously convicted of burglary and grand larceny, and while on bond for
an armed bank robbery charge, Jason Lee Keller murdered Hat Nguyen, a convenience store
owner and single mother of four children. 179 Tried and convicted of capital murder, the only
issue at the sentencing hearing was LWOP or death. Keller’s lawyer pleaded with the jury that
his client had shown remorse, and that his behavior in prison demonstrated that he could
“conform to rules.” Stipulating that “[Keller] is never getting out of prison—never,” his counsel
nonetheless asked, “Is he so far gone there’s no hope for him in life?” 180
Such impassioned argument point to what has long been understood to be the chasm
separating a death sentence and all other punishment, including LWOP. In the decades that
preceded Graham and Miller, the Court waxed eloquent on many occasions on how “death is
different,” for a death sentence is “the most irremediable and unfathomable of penalties.” 181 As
one district court explained, “Capital punishment is qualitatively different from any other form of
criminal7 penalty we may impose. With it, we deny the convict any possibility of
rehabilitation.” 182
The remainder of this part focuses on the rhetoric of capital cases, in which LWOP is
consistently depicted as a sentence that recognizes the possibility of hope, self-improvement, and
rehabilitation. Indeed, a standard “mitigating factor” in capital sentencing, in which the stark
179
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issue is the death penalty or LWOP, is the defendant’s “potential for rehabilitation.” 183 Defense
lawyers regularly claim that their clients possess this potential, with the necessary implication
being that the potential will be realized in prison. 184 A defendant’s rehabilitation while already
incarcerated is said to be evidence of his ability to be a productive citizen while serving an
LWOP sentence. 185 For example, in Rojem v. State, 186 the defendant argued that he had “grown
spiritually while in prison by becoming a lay disciple of the Buddhist religion.” With his
“potential for rehabilitation” thus realized, Rojem listed the manifold ways he could—while
serving an LWOP sentence—benefit society, “contributing affirmatively to the lives of his
family, friends, and fellow inmates, and [making] a contribution to society even in prison”;
making it “possible for death row inmates to become organ donors”; and “help[ing] others by
knitting afghans that are then sold to help finance projects aiding other people.” Other cases are
to the same effect, with defendants emphasizing the contributions they could make while serving
an LWOP sentence. 187
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Blanco v. Florida Department of Corrections, 688 F.3d 1211, 1219 (11th Cir. 2012). See also State v. Roberts
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But will the jury wonder whether an inmate, once rehabilitated, is then eligible for
release? The question arose in Commonwealth v. Cox. 188 After a jury convicted the defendant of
murder, a penalty phase followed in which counsel argued as follows:
I think a boy who is 18-years old should be given a chance to rehabilitate himself.
The other alternative you have is life imprisonment. The alternative we're giving
him is life imprisonment, two counts, if you return that count of life
imprisonment. Ladies and gentlemen, is that long enough to rehabilitate yourself?
I ask you to give my client life imprisonment and not sentence him to die. 189
Such heated arguments for the defendant’s capacity for rehabilitation were ingeniously framed
on appeal as ineffective assistance of counsel. The argument was that trial lawyer’s reference to
“rehabilitation” would lead the jury to fear that, if the defendant were not sentenced to death, he
could rehabilitate himself and then be released. The Pennsylvania Supreme Court denied the
appeal: “While making his closing argument, trial counsel highlighted the young age of
Appellant and stressed that he could be rehabilitated while in prison.” 190
Finally, in voir dire questioning during capital cases, some prospective jurors observe that
their hesitation in sentencing a defendant to death arises from a belief that all human beings are
capable of being rehabilitated. 191 But if LWOP meant a foreswearing of the possibility of
rehabilitation, as the Graham and Miller Courts argued, then such jurors should be ineligible in
any case in which LWOP is a possible punishment. How could such jurors be expected to apply
the law, and sentence deserving inmates to LWOP, if such a sentence forswore the possibility of
rehabilitation? There is, however, no such thing as an LWOP-qualified jury, analogous to a

activity” if granted life without parole.); State v. Thomas 2004 WL 370297, at *39 (Tenn.Crim.App. 2004) (“The
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Id. at 554.
191
See, e.g., Flippen v. Polk, 2004 WL 1348220 (M.D.N.C. 2004) (“When questioning about her fitness to serve on
a capital jury, one prospective juror answered “I can’t imagine a case that I wouldn’t vote for life imprisonment
because I believe in the opportunity for rehabilitation for the involved party.”).
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death-approved jury, 192 underscoring the difference between the punishments and the fact that, in
ordinary understanding, a life in prison allows for the possibility of reform and rehabilitation.
B.

Educational and Vocational Opportunities

Americans no longer regard prisons in the Quaker tradition as houses of reformation. 193
In response to a perceived public clamor, as well as academic studies questioning the efficacy of
rehabilitatitive efforts, politicians since the 1990s have promoted a “no-frills” approach to
prisons. Inmates have been, with much fanfare, stripped of amenities and privileges such as
television, weightlifting equipment, aerobics and theater classes, Pell Grants toward college
tuition, and conjugal visits. 194 Americans, it is said, have abandoned the quixotic goal of
rehabilitating inmates. Prisons exist to punish offenders and separate criminals from society. 195
Against this backdrop, the Graham Court’s claim that an LWOP sentence “forswears
altogether the rehabilitative ideal” needs clarification. Every prison sentence in American could
be said to forswear the rehabilitative ideal. Is there something special about an LWOP sentence?
Is the Court’s point in Graham that the community really rejects the rehabilitative ideal when
sentencing a defendant to LWOP? The fact that LWOP is even a possible outcome in any given
case means that a very serious crime was committed, and that the alternative to LWOP is a
prison term denominated in decades. How much more does the community forswear the
rehabilitative ideal when sentencing a defendant to LWOP, as opposed to 40 years in prison?
In addressing this question, we need further clarification on the reality of prison life.
Notwithstanding the tough rhetoric generated by the “no frills” prison movement, the claim that
192
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Americans have repudiated the rehabilitative ideal is belied, to some extent, by actual data.
Prisons in the 1950s, the supposed heyday of that ideal, had fewer educational and vocational
programs than in the 1990s. 196 And a recent comprehensive survey comparing prison programs
in 1979 and 2005 found offerings to be roughly constant. 197 So the issue is at last identified:
Are inmates sentenced to LWOP differently treated with respect to access to such programs than
other inmates, and in particular inmates sentenced to long determinate prison terms? The
Graham Court’s answer is as follows:
A State's rejection of rehabilitation, moreover, goes beyond a mere expressive
judgment. As one amicus notes, defendants serving life without parole sentences
are often denied access to vocational training and other rehabilitative services that
are available to other inmates. See Brief for Sentencing Project as Amicus Curiae
11–13. 198
The Court thus adopts as a factual finding an assertion made in an amicus brief written by an
organization on record as advocating the elimination of all LWOP sentences in America. 199 That
brief, in turn, relies upon a 4-page treatment in a policy paper. 200
None of these claims were ever peer-reviewed or subject to cross-examination, prompting
my own survey of prison officials in 48 states (omitting New Mexico and Alaska, which have no
LWOP-sentenced inmates). Four states (Alabama, New York, Pennsylvania, and West Virginia)
declined to provide any information. Of the remaining 44, only 4 jurisdictions attach substantial
disabilities to LWOP sentences, that is, such inmates are excluded from certain educational and
vocational programs. 201 The remaining jurisdictions were almost evenly divided. In half, LWOP

196

LEO CARROLL, LAWFUL OLDER: A CASE STUDY OF CORRECTIONAL CRISIS AND REFORM (1998).
Michelle S. Phelps, Rehabilitation in the Punitive Era: The Gap Between Rhetoric and Reality in U.S. Prison
Programs, LAW & SOC’Y REV. 33 (2011).
198
Graham, 130 S.Ct. at 2030.
199
See No Exit, supra note 93, at 40 (“Life without parole sentences are costly, shortsighted, and ignore the potential
for transformative personal growth.”).
200
Human Rights Watch & Amnesty International, The Rest of Their Lives: Life Without Parole for Child Offenders
in the United States 70-71 (2005).
201
These jurisdictions are Florida, Idaho, Oregon and Vermont. Notes on file with author.
197

46

inmates have access to the same programs (other than pre-release opportunities) as other inmates,
although parole-eligible may have priority in programs assignments if there is a waiting list. 202
In the other half, inmates serving LWOP sentences suffer no disabilities compared to inmates
serving determinate sentences, other than in access to re-entry programs. 203 For example,
Katherine Sanguinetti, the Public Information Officer for Colorado reported that “[LWOP
inmates] would not have access to pre-release courses. Other than that, they have the same
access to programs as any other offender.” 204
Inmates sentenced to LWOP, even if originally housed in supermax prisons and thereby
deprived of many of the amenities that make life worth living, 205 are seldom fated to spend the
remainder of their days there. Most jurisdictions reported that inmates sentenced to LWOP are
assigned to a facility with a security level in accordance with their behavior. In Arizona, for
example, those sentenced to LWOP are first housed in maximum custody facilities, but are
eligible for transfer to more lenient “close custody” prisons after 2 years, and to medium security
prisons after another three years. 206 Three of the four jurisdictions that attach a “substantial
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disability” to inmates in terms of access to educational and vocational programs are fluid in the
housing assignment of their LWOP inmates. 207
My own findings are broadly supported by the work of others. In 2011 doctoral student
Glenn Abraham surveyed inmates sentenced to LWOP in Ohio prisons, as well as the wardens
overseeing them, and his findings contradict the assertions of the Graham Court. 208 He found no
evidence that inmates serving LWOP are denied access to any programs available to long-term
inmates. To the contrary, here is one inmate in his own words:
I got the piano for winter because rec’s (the outdoor recreation area) pretty much
closed. I want stuff to occupy my time that I enjoy . . . . It’s stuff to kill time but
obviously to enjoy time. 209
Other inmates reported writing poetry, watching news and sports, and cultivating an interest in
current affairs. 210 Most inmates reported being in “merit status” or “super merit status,” entitling
them to better housing assignments. 211 Abraham’s research suggests, moreover, that the
majority of prison wardens regarded it as their goal to help those serving LWOP “make a
positive adjustment.” 212 To be sure the reasons included “the pragmatic consideration that those
who do adjust well are easier to manage,” but wardens also claimed a “concern for the welfare of
[the inmates] as individuals.” 213 Wardens reported that they try to “assimilate [LWOP] inmates
into the positive aspects” of prison; “ensure that they too have access to work assignments,
207
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school assignments, self-help programs, etc.;” strive to make inmates feel that their lives are
“meaningful”; and aim to make them be “productive citizens within the prison community.” 214
Another, more informal survey was conducted by Professor Richard Blecker, who has
traveled widely to prisons and interviewed many inmates and wardens. Blecker writes that
wardens reported that they try to assist LWOP inmates in their adjustment to prison life: “The
judge says this guy's doing life without,” one warden told Blecker. “Our job is to make sure he
does it. Our job is not to punish.” 215 Inmates serving LWOP sentences, according to Blecker, are
treated to diets more nutritious than what they had enjoyed outside prison walls, nor are their
lives ones of constant privation:
My video camera has recorded LWOPers playing Softball—in uniforms, baseball
uniforms—on baseball fields with chalked base paths, swinging for the fences (albeit
topped with barbed wire), and rounding the bases to the cheers and high-fives of
teammates and buddies. 216
Moreover, LWOP-sentenced inmates housed in high-security facilities are often able to secure
preferred positions. As David McCord points out, “lifers are not usually segregated in a special
unit, but are mixed in with the general prison population. A fact that the public probably does
not understand well, though, is that the level of security compared to the outside world does not
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necessarily correspond with the level of security within the prison.” 217 No one would claim that
inmates serving LWOP have access to offerings as varied and well-funded as students attending
Phillips Exeter or Princeton. But the question is whether they are relatively disadvantaged
compared to inmates serving long prison terms. And the answer to that question is
overwhelmingly negative.
As a final reality check, consider Louisiana’s Angola prison, where 70% of the roughly
5,000 inmates are serving life without parole. All of Angola’s inmates, excluding those on death
row, are eligible to participate in an annual rodeo. 218 Angola’s warden, perhaps the most famous
American to hold that position, is Burl Cain. 219 Somewhat controversially, Cain aims to promote
“moral rehabilitation” through religious inspiration. Those unsympathetic to his avowedly
Christian focus may criticize his methods, but the mere fact that he employs them reflects a
paternalistic concern for the inmates in his charge. And any such concern is inconsistent with
the view that those sentenced to LWOP should be written off, and left to “rot in jail” or “burn in
hell.”
C.

The Persistence of Hope

A motif decorating the Graham opinion, as well as much academic commentary, is that
LWOP extinguishes “hope.” 220 Consider, then, two 25-year-old murderers, one sentenced to
LWOP and the other sentenced to 50 years, which in a typical American jurisdiction might entail
the possibility of release in 4 decades. The Court in Graham assumes that hope is either present
or not, but reality here, as is often the case, defies binary categorization. Perhaps the inmate
217
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sentenced to 50 years is more hopeful of release than the inmate sentenced to LWOP, but
quantifying “hope” would require a nuanced metric. On the one hand, the inmate looking ahead
to the prospect of four decades in prison is probably not radiant with hope. On the other hand,
even the inmate sentenced to LWOP, plunged in the darkest despondency, may discern rays of
light.
1.

Appeals

For starters, there is the possibility of a successful appeal. Such a result is uncommon,
and even rare. But rare is not never. Spin a roulette wheel enough times and you’re guaranteed
to see the ball bounce into one of the two green numbers. Alternatively put, given the law of
large numbers, some inmates are certain to prevail on appeal. 221 Why not me, the inmate
wonders, and why not indeed? The prospect of a successful appeal, however small the odds, can
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Marie LaPinta. Convicted of murdering her husband in 1983, her LWOP was overturned when
lawyers persuaded a judge that her lawyers had been ineffective. N.Y. Woman Released After 2
Decades in Prison, http://www.nbcnews.com/id/7984243/ns/us_news-crime_and_courts/t/n-ywoman-released-after-decades-prison/.
Sheila Deverux. Convicted of drug trafficking in 2005, her LWOP was overturned and she was
released in 2011, when it emerged that police officers who had participated in her prosecution
were named in connection with a federal corruption investigation, even though there was no
apparent connection between that corruption and her conviction. Ziva Branstetter, Judge Throws
Out Tulsa’s Woman’s Life Without Parole Sentence, Tulsa World, June 16, 2011, available at
http://www.tulsaworld.com/article.aspx/Judge_throws_out_Tulsa_womans_life_without_parole_s
entence/20110616_14_0_hrimgs184731.
Terry Harrington and Curtis McGhee, Jr. Convicted of murder in 1977, their LWOP sentences
were overturned in 2003 in light of evidence that the state’s key evidence was a “liar and
perjurer.” Nina Totenberg, Can Prosecutors Be Sued By People They Framed, April 4, 2009, at
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nourish hope. 222 How else are we to account for the many inmates serving LWOP sentences
tirelessly laboring in the prison law library?
2.

Executive Clemency

Although electorally accountable officials are loath to deploy political capital on
criminals, executive clemency does occur, and sometimes for the benefit of unsympathetic
defendants. For example, Sergeant Maurice Schick, convicted of raping an 8-year-old girl, was
not once, but twice the recipient of executive clemency. Sentenced to death in 1956, President
Eisenhower commuted his sentence to life in prison, attaching the condition that Schick be
forever ineligible for parole. The Supreme Court, in Schick v. Reed, 223 rejected his challenge to
the “no parole” condition, and in passing upheld the constitutionality of an LWOP sentence.
Schick was, apparently, the first time the Supreme Court opined on an LWOP sentence, and it is
cited today as a foundational case. 224 Little remarked upon, however, is that just two years after
his unsuccessful appeal, President Ford mooted the case: he exercised his clemency power to
commute Schick’s sentence, making him eligible for parole. 225
In the Graham and Miller opinions, as well as in academic commentary, 226 the odds of
executive clemency are treated as an asymptotic approximation of zero. Yet the foundational
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case of the Court’s LWOP jurisprudence undercuts this claim. Presidents and Governors
exercise clemency for a variety of reasons, such as the offender’s youth, 227 difficult
upbringing, 228 minor role in the crime, 229 or advanced age. 230 In Nevada, for example, between
1975 and 1989, 17 inmates sentenced to LWOP were released and another 5 had their sentences
commuted to life with the possibility of parole. 231 Some governors, moved by “religious and
moral convictions,” have been notably receptive to clemency pleas. 232 Massachusetts Governor
Dukakis made 55 inmates serving LWOP sentences eligible for work release programs, 233 and
Arkansas Governor Mike Huckabee commuted dozens of sentences, including some that
approximated LWOP. 234 Not all recipients of clemency seized the opportunity to reform their
lives, 235 which complicated Dukakis’s and Huckabee’s presidential ambitions and will likely
make current and future governors warier of showing leniency. 236
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Yet inmates indulging hope of executive release need not rely upon the kindness of
governors: purely financial consideration may drive executive clemency decisions. As inmates
age, the cost of incarceration evolves. Young inmates, brimming with energy, can be
troublesome and costly; those in middle age adjust and prove manageable; the old ones,
accumulating physical ailments, then pose a financial burden as medical costs soar. 237
Significantly, Medicare and Medicaid do not cover incarcerated persons. 238 If, however, a state
releases a prisoner, it displaces some of the cost of medical treatment onto the federal
government. It would hardly be surprising if Governors, responding to such incentives, found it
in their hearts to release elderly inmates, even those sentenced to LWOP. 239 Many states already
have mechanisms that provide for geriatric release, 240 and it seems reasonable to expect, and
hope, if one were an inmate, 241that such mechanisms will expand, as states opportunistically
shed burdens onto the federal government. 242
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3.

Change in Laws

Apart from geriatric relief, or vindication in an appeal that corrects legal error in an
individual case, there is the possibility of a change in the law that sweeps in a category of
inmates. That change can arise from a legislative amendment, applied retroactively, when the
community recalibrates its opinion on the appropriate punishment for certain crimes. 243 Or
systematic relief could come from the judicial branch. The Supreme Court’s decisions in
Graham and Miller overturned perhaps more than 2,000 LWOP sentences. 244 It is reasonable to
expect the United States Supreme Court (and state courts applying the Eighth Amendment or the
state constitutional analog) to continue this trend.
Indeed, the logic and the dicta of Graham and Miller anticipate further Eighth
Amendment encroachments on LWOP sentences. Graham held that LWOP is appropriate only
in the case of juveniles who had the intent to kill. 245 As a concurring Justice Breyer observed in
Miller, this suggests limitations on LWOP when juveniles are convicted of felony or accomplice
murder. 246

And although the Miller majority only foreclosed LWOP when juveniles were

sentenced in a mandatory scheme, which deprived the judge of any discretion, the Court
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gratuitously added that in any sentencing scheme juvenile LWOP “will be uncommon.” 247 What
this nebulous dicta portends is anyone’s guess, 248 but all juveniles serving LWOP, including
those sentenced in a discretionary scheme, will likely find inspiration in these three words.
Finally, the Court in both Graham and Miller invoked the idea of an “adolescent brain” in
invalidating juvenile LWOP sentences. 249 If neuro-abnormalities raise doubts about LWOP,
then mentally retarded, brain-injured, and even elderly criminals are plausibly entitled to
relief. 250 At a minimum, the Court as currently composed would be receptive to claims that
LWOP is unconstitutional in the case of mentally retarded defendants convicted of nonhomicides
(applying Graham) or when imposed on such defendants as part of a mandatory sentencing
scheme (applying Miller). 251
Finally, the Court’s assertion that inmates sentenced to LWOP have no hope is called into
question by Glenn Abraham’s survey of inmates sentenced to LWOP in Ohio. According to
Abraham, a “majority [of LWOP inmates] reported varying degrees of hope or belief that they
would be legally released from prison at some point.” 252 An older study of inmates sentenced to
LWOP at Utah State Prison paints a more emotionally wrenching picture of the lives of inmates
sentenced to LWOP. 253

Yet whether it is an indeterminate hope of release, or more simply the
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hope for an incremental improvement in their lot, such as an upgrade in housing or access to
special programs, even inmates sentenced to LWOP can be stimulated to self-improvement. If
an LWOP sentence extinguished all such incentives, how can we explain the many inmates
sentenced to LWOP who have credibly claimed moral development. 254 Either such professions
are fraudulent, but made in the hope of clemency, in which case the inmates have not lost hope
of release; or such professions reflect genuine rehabilitation, in which case the LWOP sentence
did not have the crushing effect on their souls that the Graham and Miller Courts presume.

IV.

Making Sense of Life Without Parole
This section is divided into a negative part, laying out the errors in the Graham and

Miller opinions, and then a positive part, proposing a more complete understanding of LWOP.
In the Graham and Miller opinions, melodramatic language obscures the complicated reality of
LWOP. Life without parole is, of course, a bad lot. But the relevant question is: compared to
what? Perhaps the most glaring fault in the Court’s reasoning is the failure to consider how
LWOP meaningfully differs from a long prison sentence. The Court is correct that LWOP
conveys an “expressive judgment,” but it fails to appreciate the complexity of that judgment. To
make sense of LWOP, the second part begins with a pair of crimes that, when laid out in
concrete detail, inspire horror. In confronting such cases, LWOP becomes intelligible as a
sentence that satisfies the community’s thirst for vengeance and represents a bond with the
crime’s victims. Yet LWOP is not simply an expression of the retributivist impulse. The
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community does not forswear gentler impulses, but incorporates them into the sentence as it is
implemented.
A.

Graham and Miller Revisited

The central premise of the Graham and Miller opinions is that LWOP “forswears
altogether the rehabilitative ideal.” As already noted, and as Justice Kennedy concedes in
Graham, the term “rehabilitation” is imprecise, and the opinion fails to clarify what is intended.
Immediately after stating that LWOP “forswears altogether the rehabilitative ideal,” the Court
observes that the sentence reflects an “irrevocable judgment” that “den[ies] the defendant the
right to reenter the community.” 255 This suggests rehabilitation is to be understood as the
process of making the defendant fit to return to civil society. Yet as already explained, LWOP is
not quite the “irrevocable judgment” it is advertised to be. Even if LWOP, when issued, is
intended as unalterable, over time many sentences are modified: Thousands of people sentenced
to LWOP have either been released or had their sentences reconfigured over the past few
decades. 256 The term “irrevocable judgment” illustrates the Court’s penchant for exaggerated
rhetoric concealing more nuanced realities.
Elsewhere in the opinion, the Court uses “rehabilitation” in the broader sense of
expressing remorse and achieving maturity and self-improvement, that is, achieving (or reachieving) fitness as a morally responsible human being. 257 The claim that LWOP forswears
“rehabilitation” in this broad sense is also flawed. At least here, however, the Court offers
factual support: the testimony of an amicus brief, citing a position paper, that an LWOP sentence
often “denies access” to educational, vocational, and educational opportunities. Section III.B
tests this claim and reveals it to be incorrect.
255
256
257
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Perhaps the best way to appreciate the logical gaps of the Graham opinion is by a lineby-line study of a central paragraph:
[1] Finally, a categorical rule [no LWOP for juveniles convicted of nonhomicide
offenses] gives all juvenile nonhomicide offenders a chance to demonstrate
maturity and reform. [2] The juvenile should not be deprived of the opportunity to
achieve maturity of judgment and self-recognition of human worth and potential.
[3] In Roper, that deprivation resulted from an execution that brought life to its
end. [4] Here, though by a different dynamic, the same concerns apply. [5] Life in
prison without the possibility of parole gives no chance for fulfillment outside
prison walls, no chance for reconciliation with society, no hope. [6] Maturity can
lead to that considered reflection which is the foundation for remorse, renewal,
and rehabilitation. [7] A young person who knows that he or she has no chance to
leave prison before life's end has little incentive to become a responsible
individual. [8] In some prisons, moreover, the system itself becomes complicit in
the lack of development. [9] As noted above, it is the policy in some prisons to
withhold counseling, education, and rehabilitation programs for those who are
ineligible for parole consideration. [10] A categorical rule against life without
parole for juvenile nonhomicide offenders avoids the perverse consequence in
which the lack of maturity that led to an offender's crime is reinforced by the
prison term. 258
For starters, it is worth noting the parallelism between the first sentence of this paragraph and a
sentence that appears earlier in the opinion: “What the State must do, however, is give
defendants like Graham some meaningful opportunity to obtain release based on demonstrated
maturity and rehabilitation.” 259 That would suggest that Justice Kennedy simply intends
“rehabilitation” as a synonym for “reform.” Elsewhere, however, “rehabilitation” is linked to a
“return to society.” The paragraph’s second sentence lapses into the passive voice but simply
restates the first sentence in flowery language. “A chance to demonstrate maturity and
reform/rehabilitation” evolves into “the opportunity to achieve maturity of judgment and selfrecognition of human worth and potential.”
The third sentence announces that the death penalty deprives the defendant of this
opportunity, and here the puzzle begins. We all die, and unless “maturity of judgment” and
258
259

130 S.Ct. at 2032-33.
Id. at 2030.
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“self-recognition of human worth and potential,” whatever that might mean, are only available to
those who live to an old age, it is unclear why an executed individual is deprived of the
“opportunity” to attain these presumably laudable goals. Perhaps the chance is reduced if the
executed individual has fewer years to achieve them, but it is also possible that he is more likely
to recognize the error of his ways and make amends, spurred to self-knowledge by the awful fate
that awaits him. 260 Oddly, Justice Kennedy himself recognized this possibility just three years
earlier: “[C]apital punishment is imposed because it has the potential to make the offender
recognize at least the gravity of the crime.” 261
Sentences [4] and [5] transition to life without parole, which is supposedly a “different
dynamic” that raises the “same concerns.” If the referenced concerns include LWOP’s failure to
promote “maturity of judgment,” the claim is contradicted by yet another Justice Kennedy
opinion. Rejecting the death penalty in a case of child rape, where the alternative was LWOP, he
wrote that “[i]n most cases justice is not better served by terminating the life of the perpetrator
rather than confining him and preserving the possibility that he and the system will find ways to
allow him to understand the enormity of the offense.” 262 Implicit in this statement is that
“maturity of judgment” might be promoted by confining the child rapist in prison for the
duration of his life. It could be argued that any punishment less severe will fail to promote such
moral reflection; only an LWOP or death sentence impresses upon the criminal the wretchedness
of his acts and the imperative to repent. Rehabilitation in this, arguably the deepest sense, can
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occur only when those who have committed the greatest of crimes experience truly proportionate
punishment. 263
But perhaps the suggestion of sentences [4] and [5] is that “maturity of judgment” and
“self-recognition of human worth and potential” are only available outside prison walls, for only
there does one have access to “fulfillment,” “reconciliation with society,” and “hope.” To be
sure, our chance of a “fulfill[ed]” life is lower if serving an LWOP sentence in a supermax prison
than in a comfortable home, with a life-partner and children, surrounded by culturally vibrant
and diverse neighbors, and employed in a job that gives meaningful outlet to one’s natural
talents. But these are not the alternatives. Anyone sentenced to LWOP committed a very serious
crime; the likely alternative to LWOP is a long prison sentence. Of course, if this is the choice,
one would prefer the latter, but the difference in “hope” and opportunities for “fulfillment” are
markedly less stark than the Graham and Miller Courts lead the reader to believe.
The sixth sentence provides an interlude from what one might call the logical flow of the
argument. “Maturity” is said to promote “considered reflection,” which is said to be the
foundation of “remorse, renewal, and rehabilitation.” Some semantic questions arise: What
exactly is being renewed as one matures? And is “rehabilitation” just a fancier way of saying
“reform?” In any event, the claim that LWOP-sentenced inmates are deprived of these
opportunities is worthy of close examination. Consider the testimony of one such inmate,
embarking on a harrowing journey of self-discovery:
Like it or not, you are being exposed to who you really way are down deep inside. It
becomes increasingly difficult to hide from yourself. Often you find yourself lost in the
darkest crevices of your being and not too happy with what you are finding. You are
263
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hesitant to continue but you do so, hoping for the best, finding the worst. Constantly you
are thinking, thinking, thinking. It happens when you are working, pacing the cell floor,
waiting for a letter or a visit, while you are mopping floors or performing some other
robot work you’ve been assigned, or as you lie awake at night wishing for the escape of
sleep. The layers of your character are being peeled away like the skin of an onion, and
don’t expect to find flower buds to be hidden at the core. 264
Whatever else one might say about this passage, its author seems to have undertaken that
“considered reflection which is the foundation for remorse, renewal, and rehabilitation.” Indeed,
the inmate seems to have achieved more acute, albeit painful, “maturity of judgment” than many
people outside prison walls.
Nonetheless, sentence [7] claims that a person sentenced to LWOP has “little incentive to
become a responsible individual.” Again, clarity about the margin we are operating on would be
useful. If the offender is not serving an LWOP sentence, the alternative is decades in prison. It
may be that the possibility of parole some decades in the future creates an “incentive” to become
responsible, but surely the possibility of obtaining recreational privileges right now is at least as
ample an incentive. This point would seem all the more valid when we recall that criminals as a
class are prone to hyperbolic discounting of the future. 265 It is, consequently, unclear how much
the prospect of release decades hence influences their decisionmaking, certainly compared to real
benefits tomorrow.
In sentences [8] and [9], Justice Kennedy references his earlier citation to an amicus
brief, and observes that those sentenced to LWOP have few educational and vocational
opportunities. As extravagantly documented earlier, this statement is incorrect. 266 Sentence
[10], with its embedded double negative, needs to be unraveled, but the conclusion is that LWOP
has the “perverse consequence” of “reinforcing” the offender’s “lack of maturity.” Why is the
264
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Court so sure that juveniles (or anyone) who commit crimes resulting in LWOP sentences are
immature? Is it possible that in some instances the ability and willingness to commit murder,
rape, or armed kidnapping suggests not less, but more maturity than the typical 17-year-old? 267
In any event, the Court claims that an LWOP sentence reinforces the inmate’s immaturity by
denying him opportunities and incentives for bettering himself. Yet again, the opinion obscures
the relative margins. Those sentenced to LWOP are not, by virtue of that sentence, seriously
disadvantaged compared to other inmates serving long determinate prison sentences, which is the
appropriate comparison point. Any 17-year-old who commits aggravated murder is serving a
long prison term. Converting that long prison term into an LWOP sentence may marginally
reduce the incentive to improve, but what is that margin? The Court never answers this question.
In the Graham opinion the Court observes that an LWOP sentence conveys an
“expressive judgment.” 268 It would even be fair to say that, with an LWOP sentence, the
community expresses greater abhorrence than it does with a long prison term. 269 Where the
Graham Court goes astray is its suggestion that LWOP conveys unmitigated revulsion—that the
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community regards any reform as “immaterial” and it “forswears altogether the rehabilitative
ideal.” At bottom, the Court fails to grapple with the complexity of LWOP.
B.

Life Without Parole as Synthesis of Retributivist and Rehabilitative Impulses

What accounts for the rise of LWOP? Consider two cases: Seandell Jackson and Charles
Witzel. Jackson murdered University of Wisconsin student Nathan Potter in the course of what
is euphemistically referred to nowadays as a “botched robbery”—that is, after mugging Potter at
gunpoint, Jackson shot him in the stomach for no apparent reason. Jackson’s half-hearted plea
for a prison term of determinate years, rather than LWOP, consisted of: “[I feel] sorry for the
Potters. I feel sorry for myself. Sorry.” 270 Even this hint of remorse was belied by a videotape,
played by the prosecution, of Jackson’s behavior at trial, which included him smiling, tauntingly,
at the Potter family as the jury returned its verdict. Witzel was an even less attractive candidate
for leniency. It’s not simply that he murdered two people and seriously wounded two others (to
get revenge on an ex-girlfriend). It’s that he refused to offer any of the usual excuses. Here he
is, in his own words:
It felt so good to kill him the way I did, sitting in his house. He turned white,
scared to death. He sat up on the edge of his couch with his kid, his 1 year old
child on his lap and threatened to call 911. He moved his kid to his right knee
leaving his chest exposed. With no hesitation I pulled and fired five times . . . .
His kid crawled in his blood on his first birthday. 271
The sentencing hearings for both Jackson and Witzel witnessed a parade of friends and family of
the victims. Nathan Potter’s uncle told the judge, “I will never see my nephew’s face again in
this lifetime. I would ask that we never see Mr. Jackson’s again either,” adding that he is the
“type of person who life sentences were designed for.” 272 Witzel’s victims were more emphatic:
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“I hope [Witzel] rots in hell, the coward that he is when he hid in the basement waiting to shoot
my sons,” said the father; “I want him to suffer in prison for the rest of his [expletive] life,” said
a friend. 273
To understand why LWOP has soared in popularity over the past few decades, at least in
America, cases such as these provide a ready answer: revenge and retribution. 274 Arguments that
sound in general deterrence should, of course, not be discounted. If anything is likely to impress
criminals (other than the prospect of death), perhaps it is the prospect of a life sentence that is
truly and irrevocably a life sentence. 275 And simple incapacitation is another plausible rationale;
yet given that the alternative to LWOP is likely decades in prison, it is fair to ask whether a 60or 70-year old inmate really poses a substantial risk if released into the general public. 276 In
accounting for the visceral appeal of LWOP, one must adopt the perspective of the victims of the
crime, either those directly affected or the broader public whose sense of security has been
shattered. Through LWOP, the community indulges its thirst for vengeance and in so doing
affirms its solidarity with those most directly harmed.
This explanation would seem not to account for LWOP sentences that arise from crimes
either without easily identifiable victims or for which the direct victims may not demand
revenge. But nonviolent crimes likely describe only a tiny minority of the LWOP cases. 277 The
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crimes that culminate in LWOP (predominantly murder, and to a lesser extent rape, aggravated
kidnapping, and armed robbery) leave real victims. 278 In addition to their demand for revenge,
the wider community can experience an empathetic thirst for vengeance. Nothing will bring
Jackson’s or Witzel’s victims back to life; and their incarceration, long after they cease to pose
any threat to society, if such a day comes, lacks any narrowly financial justification. But the
proclamation that they will suffer and will never be released provides satisfaction to the victims,
and perhaps a comfort to members of the community, insofar as they identify with the victims. 279
Unlike a prison term of years, LWOP is society’s pledge to the victims that they will never be
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compelled to relive the crime in an agonizing parole hearing, because in no circumstances will
the criminal be released. 280
Yet an LWOP sentence does not quite deliver on its promise. As several family victims
discover, to their bitter disappointment, inmates sentenced to LWOP are released. 281 Nor are the
offenders’ lives in prison simply the hell that many victims imagined. The mother of one sevenyear-old girl, who was raped and murdered, expressed her discontent:
She pictures Joseph McGowan-who is serving a life sentence in a state prison for the
crime-well-fed, warm, watching television, phoning acquaintances, and puttering about a
prison library while studying to become a paralegal. “He's doing less work than you and
me,. . . . It's very leisurely. It's not fair at all. In his mind, he still sees that he has hope. . .
. And my daughter, forget about it. She has no hope. Her hope was taken away with her
life.” 282
If retribution and a desire for closure account for the appeal of LWOP, surely there is, at least in
theory, a more attractive sentence: the death penalty. 283 Even if we concede many of the
arguments against the ultimate punishment, Jackson and Witzel provide compelling arguments
for it. No other sentence so powerfully expresses society’s anger towards them and sympathy for
their victims, while also proclaiming the terror and majesty of the law. By inflicting the death
penalty, the community chooses a truly irrevocable sentence. It displays confidence in its
280

Richard Blecker describes LWOP as a “binding covenant with the past.” See Blecker, supra note 215.
See supra at Section III.C (detailing the various ways inmates sentenced to LWOP can be released). Learning by
email that his brother’s murderer, sentenced to life over 4 decades ago, was about to be released, one man reacted,
“It was like a dagger.” Jameson Cook, Victim’s Family Protests Killer’s Release, Macomb Daily News, Nov. 27,
2008. See also Richard Serrano, Ruling on Juvenile Killers Reopen Wounds for Victims’ Families, Aug, 16, 2012.
Specific cases in which Graham and Miller upset victims’ expectations are quoted in note 279. Other victims
discover that even after an LWOP sentence is ordered, they may still be in the position of fending off efforts to
secure the offender’s release. The family of Paul Wang, murdered by then 13-year-old Barry Massey, have
organized an extensive website dedicated to keep Massey in prison.
http://www.barrymasseykiller.com/Barry_Massey_Killer/1._Home.html.
282
Hugh R. Morley, Privileged Prisoners: Is Justice Served by TV Sets and Stereos?, The Record (Northern N.J.),
Nov. 13, 1994, quoted in McCord, supra note217, at 80.
283
As implemented in America today, the death penalty seldom provides “closure” because only a fraction of
condemned offenders are executed. And furthermore, the decades that precede an execution are filled with
litigation. Prosecutors thus often urge victims to forego the death penalty to avoid the pain of prolonged hearings
and appeals. “I think this was a wise decision by the family to agree to life in prison. . . . Now the family knows
that [the murderer] will rot in the state penitentiary.” Griffin Pritchard, Hawes Found Guilty of 2003 Murder, at
http://alada19.com/inthenews2008/080319.htm. As already discussed, it is not clear that LWOP-sentenced inmates
truly can be said to “rot in jail.”
281

67

judgment—that the defendants committed the crime, that they were provided fair process in
reaching that judgment, and that morality commands the imposition of so terrible a
punishment. 284
By abstaining from the death penalty and instead imposing life without parole, the
community saddles itself, at least potentially, with the following nettlesome problem: Fast
forward four decades. The year is 2053. Jackson is a 70-year-old diabetic who discovered a
talent for carpentry. Witzel, an octogenarian, received a college degree long ago. Both have
found religious faith. Witzel even married a woman with whom he corresponded for years. The
ceremony was attended by the warden himself, who pronounced Witzel “totally reformed.” This
may all seem far-fetched, but stranger things have happened, and indeed happen all the time. 285
There were compelling reasons to execute Jackson and Witzel when their crimes were fresh in
memory, and punishment might have satisfied the victim’s family and indulged the community’s
righteous anger. But what, in the year 2053, is the reason for their continued incarceration?
When contrasted with the death penalty on the one hand, and a long prison term with a
clear mechanism for release on the other, life without parole appears to be an incoherent
sentence. Perhaps it makes sense to execute the criminal whose crimes evoke outrage; but if not,
why permanently disqualify him from release into society? The impulse to impose LWOP—that
is, to proclaim a human being worthless and banish him forever—converges, in its retributivism,
on the impulse to impose the death penalty. Other than concerns of political feasibility, it is fair
to question why a principled death penalty abolitionist would embrace such a sentence. 286 The
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rationale for LWOP supplied by Beccaria, that life without parole is a harsher sentence
(“perpetual enslavement,” “beast of burden”) 287 with greater deterrence and more retributive
effect, fails. As implemented in America today, life without parole is not, at least for most
inmates, more painful than death. And the reason was alluded to by John Stuart Mill, who in this
respect proved himself more prescient than Beccaria. Mill predicted that once the “memory of
the crime is no longer fresh,” there is “an insuperable difficulty in executing” a hard life
sentence. 288 Mill’s apparent meaning is that the “memory of the crime” can harden our collective
hearts to the humanity of the offender, and to insist that he suffer. But anger is hard to sustain;
even people who have suffered the most staggering atrocities can make their peace, and move
on. 289
For Nietzsche, the “ability and obligation to exercise prolonged . . . revenge” is the
“morality of the ruling class.” 290 But this viewpoint seems deranged to many today; and we
prefer to regard our compassion as evidence of our humanity. When the once 20-year-old
murderer is a reformed senior citizen, it seems (to many) cruel to continue to incarcerate him.
And notwithstanding all the harsh talk about letting inmates “rot in jail,” the community doesn’t
really mean it: we want the defendant to reform. In perhaps all but the most incorrigible

[I]t's a real mistake to think that life-without-parole is the alternative to the death penalty, because what you're
doing is buying into the psychology of the people that gave you the death penalty! You're saying that this person is
basically worthless and needs to be dispensed with forever. . . .
. . . [T]hose of us who are [in contact with death row inmates], you're not gonna find us willing to settle for this
life-without-parole nonsense. Because I think that buys into this whole culture of death we have in this country,
which is what we're trying to get away from!
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cases, 291 the community provides opportunities for his improvement, and, yes, even his
rehabilitation. Death penalty advocate Professor Robert Blecker engages in a thought
experiment, spinning out what LWOP would look like if we were truly committed to hard
punishment. Blecker suggests that in such a world LWOP would take the form of “permanent
punitive segregation”:
Those condemned to [permanent punitive segregation] would be housed in a
separate prison. They would be permanently subjected to the harshest conditions
the Constitution allows. Specifically, their food would be nutraloaf—a tasteless
patty, nutritious enough not to foreshorten their lives. Visits would be kept to the
minimum and none would be contact visits, ever. These aggravated murderers
would never touch another human being again. They would labor daily and
purposelessly—digging holes to fill them up. Other exercise would be Spartan—
running in circles. They would be provided no radios or TV and, of course, no
Internet. They would get one brief, lukewarm shower a week. Photos of their
victims would adorn their cells—in their faces, but out of reach, reminding these
condemned killers daily of their crimes. 292
Here we have LWOP as the actualization of Beccaria’s vision: perpetual enslavement of inmates
as beasts of burden. If the Graham Court were correct that LWOP altogether foreswore the
rehabilitative ideal, and focused exclusively on the penological goals of retribution and
deterrence, inmates sentenced to LWOP would suffer such conditions. 293
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LWOP is thus best understood as a compromise punishment, and like many compromises
its principled opponents may regard it as incoherent. For crimes such as those of Jackson or
Witzel, a retributivist committed to vengeance would advocate either the death penalty or
“permanent punitive segregation.” Those observers open to the possibility of repentance and
rehabilitation would advocate a prison term of determinate years, or at most a life term that
included a legal mechanism for release in the event of genuine reform—that is, the dominant
European practice today. LWOP, as actually implemented in America, embraces both
ideologies.
One might, in concluding, analogize LWOP to the establishment of a constitutional rule.
As many have observed, by adopting a constitution a political body purports to act with the
foresight of Odysseus when his ship skirted the Sirens’ Island. 294 Having been warned that the
Sirens’ music is irresistibly enchanting, Odysseus compels his men to bind him “hard and fast, so
that I cannot stir.” 295 A constitution is said to constrain future generations from succumbing to
temptation. Discussions of the Homeric passage, however, often fail to note that here was a
simpler way to stifle the lure of the Sirens: put wax in one’s ears, which is precisely what
Odysseus commanded of his crew. If a community recognizes that it will later be prone to
weakness and error, it could adopt the Hobbessian solution—that is, extinguish law, so to speak,
and delegate all power to a Leviathan. A constitution rejects such a solution. It preserves the
political freedom of future generations, but takes steps to protect them from themselves by
introducing procedural and structural obstacles.
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An LWOP sentence is, likewise, a rejection of the extreme, and truly irrevocable,
solution of the death penalty. An LWOP sentence binds future generations through something
like a constitutional rule. The lure of compassion is powerful, and the present generation, fired
with indignation and a sense of vengeance, and confident in its judgment, seeks to protect future
generations from their own weakness. 296 If there were a simple legal mechanism for release, it
would be difficult to resist the temptation to mercy. In that sense, LWOP in its harshness is
nonetheless an acknowledgement of the softness of the men and women who will be compelled
to administer it, legally constrained against tender human inclinations to imprison a human being
for decades.

Conclusion
The American criminal justice system has for many years dispensed harsher punishments
than its European counterparts, and the defining piece of evidence in this regard has traditionally
been the durability of the death penalty this side of the Atlantic. Although the death penalty’s
decline in recent years might suggest a convergence of criminal justice systems, the most
dramatic difference between Europe and America today is not the death penalty, but the sentence
of life without parole.
Graham and Miller intimate a move towards European attitudes on sentencing, but both
opinions are premised on a caricature of LWOP. First, in cases of murder, LWOP often emerges
as the compromise punishment between the alternatives of the death penalty and a prison term of
many years. The Court’s assertion that LWOP “forswears altogether the rehabilitative ideal”
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fails to recognize that LWOP is a repudiation of the death penalty and reflects the conscious
choice to adopt a sentence that accommodates the possibility of rehabilitation, albeit in prison.
Second, in jurisdictions that forbid the death penalty, or in the case of crimes other than
murder, LWOP is indeed the ultimate punishment now recognized by the Supreme Court as
consistent with the Constitution. The Court is, furthermore, correct to argue that an LWOP
sentence conveys an “expressive judgment,” more condemnatory than a prison term of many
years. But the Graham Court mistakenly argues that the expressive judgment is one of
unmitigated revulsion. At the time of sentencing, LWOP purports to brand the defendant with
the mark of Cain, but as administered the sentence does not withhold the possibility of reform,
nor does it deny hope to the convicted defendant. LWOP as implemented today is a conflicted
sentence, imposed by a community on the one hand open to vengeance, but on the other hand
aware of the humanity of the offender. The impulse to punish and the impulse to forgive are
both manifest in the sentence of life without parole.
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